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Vijith K. Malalgoda PCJ

The 2" Accused-Appellant Lamahewage Emli Ranjan (hereinafter referred to as the ‘Appellant’)
was indicted before the High Court of Colombo along with two others (the 1%t and the 3™ Accused)
on 33 counts under the Penal Code. The Indictment served on the three Accused contained a
count of conspiracy to commit murder, eight counts of murder based on unlawful assembly,
another eight counts of murder based on common intent, a count of criminal trespass against the
1%t Accused, a count for being members of an unlawful assembly, and 14 counts of abducting with

intent to cause the death of 7 persons based on unlawful assembly and common intent.

Out of the 33 counts in the Indictment, the 25™ count was based on unlawful assembly for the
murder of Dewamullage Malith Sameera Perera alias ‘Konda Amila’ and the 33" count was based

on common intention for the murder of the same person. Even though there were 14 counts of



abduction with the intent of causing the death of 7 other deceased, there were no counts for the

abduction of the deceased Malith Sameera Perera in the Indictment served on the three Accused.

The Indictment served on the three Accused were tried before a Trial at Bar and after the case for
the Prosecution, on an application made by the Prosecution, the Court acquitted the 3™ Accused
in the Indictment namely, Imaduwage Indika Sampath who was tried before the Trial at Bar in his

absence.

After the trial, the Trial at Bar having acquitted the 1t Accused namely Moses Newamal
Rangajeewa of all charges leveled against him, had convicted the 2" Accused (Appellant before
this Court) on the 33" count of the Indictment for the murder of Malith Sameera Perera alias
‘Konda Amila’ and sentenced him to death. It is also important to note that the Trial at Bar had not

found any accused guilty of the death of the other 07 prisoners referred to in the Indictment.

Being aggrieved by the said conviction and sentence the 2" Accused had preferred the instant

appeal to this Court on several grounds.

However, during the arguments before us, the learned President’s Counsel who represented the

‘Appellant’ had restricted his appeal to the following questions of law.

1. Has the prosecution proved charge 33 in the indictment beyond a reasonable doubt?

2. Have the learned Judges of the Trial at Bar failed to consider the matters favourable to the
Appellant?

3. Have the learned Judges of the Trial at Bar drawn wrong inferences on the facts?

4. Did the learned Judges of the Trial at Bar misdirect themselves in considering the
belatedness of the evidence of the main prosecution witnesses?

5. Did the learned Judges of the Trial at Bar misdirect themselves with regard to the
admissibility of the evidence relating to motive?

6. Did the learned Judges of the Trial at Bar misdirect themselves on the facts pertaining to
the subsequent conduct of the Appellant?

7. Did the learned Judges of the Trial at Bar misdirect themselves in analyzing the evidence

relating to the 1t Accused and the Appellant?

As revealed before this Court, the incident that led to the death of 27 inmates including the 8

deceased persons referred to in the Indictment served on the three Accused including the
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Appellant had taken place on 9t" and 10" November 2012 at the Welikada Prison in Colombo. At
the time of the incident, the Appellant was the Superintendent of the Magazine Prison which is

located in close proximity to the Welikada Prison.

In establishing the background to the incident, the prosecution had heavily relied on the evidence
of witness No. 2, Pallekumbura Walawwe Kuda Bandara who was the Acting Chief Jailor of
Welikada Prison at the time of a series of incidents that were reported on the 9 and 10%" which
commenced on the 9t afternoon. On the 9" he was covering the duty of Chief Jailor Walisundara
who was on leave that day. Around 1.30 p.m. when the witness went to his official residence for
lunch, he received a call from the main gate, that nearly 700 troops from the Special Task Force

(STF) had forcibly entered the prison premises, and wanted him to return immediately.

When he returned to Welikada prison, a search operation had already commenced by the STF
personnel at the ‘L ward’. At that time, he observed about 650-700 STF personnel armed with
weapons engaged in the said operation and the Chief Jailor of the Prison Intelligence Indika
Sampath (3™ Accused) and Jailor Pushpakumara were also present with the STF personnel. The
witness immediately informed the Superintendent Welikada, Gamini Jayasinghe of the situation at

Welikada.

When the STF personnel wanted to continue with their search operation at the ‘Chapel Ward’ the
witness had requested them not to carry out any search operation in the ‘Chapel Ward’, but they
continued with their search operations. Around 3.30 p.m. he heard a commotion from the said
direction and observed a tense situation between the death row prisoners and the STF personnel
and the prisoners throwing various items at them. STF personnel used tear gas to control the

situation.

The situation became worse thereafter since the prisoners could not stay inside the wards due to
the tear gas and he had seen about 15 prisoners climbing up to the roof with firearms. The witness
later got to know that the prisoners had broken into the Hospital and Armory removed some
drugs and weapons from the said locations, and ransacked the canteen, too. During this time, he
heard the sound of some gunshots inside the prison premises. The situation continued till about
7.00 p.m. on the 9% and around that time the STF personnel being unable to arrest the situation
had left the prison premises leaving the entire security at the hands of the few prison officials but

continued to remain at the outer perimeter along with Police personnel.



According to witness Kuda Bandara, he had informed the situation inside Welikada Prison to his
Superintendent Gamini Jayasinghe and the 2" Accused who was the Superintendent at Magazine
Prison, and sought their advice to control the situation and managed to collect a few weapons
taken over by the prisoners during this time but the unrest continued even after the STF personnel

left the prison premises.

Around midnight, Army personnel gained entry to the prison premises taking cover behind two
armored cars and the fight continued even after the entry into the prison by the Army for a few
hours and finally brought the situation under control by early morning on 10.11.2012. Several

injured persons and 27 dead bodies were recovered in the morning hours of the 10™.

As submitted by the learned ASG, the Commissioner General of Prisons who visited the Welikada
Prison during the early hours of the 10" had arranged a prison photographer to take photographs
inside the prison premises and the prosecution had heavily relied on some of the photographs
taken by Jailor Gunwardhena who took photographs on the direction of the Commissioner

General.

The investigation into the riots and the deaths that occurred during the riots commenced
immediately after the situation was brought under control by the Army and the Army personnel
left the premises after handing over the control to prison officials. A Magisterial inquiry was held
with regard to the deaths reported inside the prison premises and Post-mortem inquiries were

also held to identify the cause of death of the deceased prisoners.

It was the position taken by the State that the investigations carried out by police, revealed
several reasons for the deaths that occurred between the 9™ and 10" of November inside
Welikada Prison, and some deaths were identified as deaths due to crossfire, some when they
attempted to escape and some by killing them after being abducted during the riots. It is not in
dispute that several investigations were carried out by different agencies with regard to the
incidents that occurred on the 9™ and 10, initially by Borella Police, and thereafter by Colombo
Crimes Division (CCD) which was followed by the Criminal Investigation Department (CID). Apart
from the said investigations a prison inquiry was carried out by the Wickramasinghe Committee
and thereafter by the Bandula Atapattu Committee. During the investigations carried out by the
Police and the commissions of inquiries, statements of several hundreds of witnesses were

recorded but nothing significant was revealed from those statements. After the change of the



Government in 2015 another Commission of Inquiry was appointed by the Minister in Charge of
the subject of Prison Administration namely the Nambuwasam Committee chaired by a retired
High Court Judge and for the 1% time it was revealed that some of the deaths have taken place
after they being abducted on the instigation either by the 1%t Accused or by the 2" Accused
(Appellant in the instant appeal), by Army personnel who took control of the Welikada Prison after
midnight on the 9" November 2012. However, it is also important to note that none of the Army
personnel who were involved in those so-called abductions and/or killings were identified or

indicted before the High Court at Bar by the Hon. Attorney General.

As revealed before us the star witness who revealed material concerning several of such
abductions was Chief Jailor Kuda Bandara who was the acting Chief Jailor of Welikada Prison at the

time of the incident.

Witness Kuda Bandara in his evidence before the High Court at Bar had said that when he went
home after the series of incidents taken place on the 9t" and the 10%™, his wife had informed him of
a telephone call she received from an unidentified caller, where the caller wanted her to inform
the witness to be careful. In his evidence he further referred to an utterance made by the CID
officer who recorded his statement for the 1 time, saying that they (Police Officers) had come to
clear that sin of the others and the witness decided to cover up certain incidents that have taken
place on the 9™ and 10™. However as argued by the learned President’s Counsel for the Appellant,
the witness is not clear about the specific incidents that had not been revealed by him in his
statement made to the CID officer immediately after the incident, to the prison tribunal headed by
Mr. Wickremasinghe and Bandula Atapattu Committee appointed by the Hon. Minister. However,
from the evidence of witness Kuda Bandara it is clear that he had not received any direct threats

from the 15t and 2" Accused to the Indictment.

Except for the questions of law raised concerning the belatedness in identifying the real culprits,
the motive entertained by the Accused person, and the subsequent conduct of the Accused
person, the rest of the questions raised in the instant appeal were mainly based on the evidence
placed before the Trial at Bar and the evaluation of the said evidence by the said Court. In the said
circumstances this Court must first consider and evaluate the evidence placed before the High
Court at Bar as far as the case against the Appellant is concerned. During the trial before the Trial

at Bar, the prosecution had led the evidence of several witnesses, which included the evidence of,



Pallekumbura Walawwe Kuda Bandara PW2
Senerath Bandula Liyanarachchi PW3
Indika Perera PW4
Nandimal Silva PW1
Samayakkarage Malani PW9
Jayantha Arachchige Merlin PW11
Tania Dulari Jayaweera PW100
Nimal Shantha PW20
Wasantha Nanayakkara PW14,

several police witnesses who were involved in the investigation into the incidents that took place
on the 9t" and 10™ of November at Welikada Prison and Judicial Medical Officers who performed
the post-mortem examinations into the deaths that occurred during the aforementioned incident.
In addition to the above, the prosecution relied on “call details” with regard to the telephone used

by the 1%t Accused at the time relevant to the incident and led evidence to that effect.

As | have already referred, the only conviction that is challenged before this Court is the conviction
against the 2" Accused before the Trial at Bar, and therefore is not necessary for this Court to
consider the evidence led against the 1t and the 3™ Accused before the Trial at Bar unless the
consideration of the said evidence is necessary to consider the case against the 2" Accused-

Appellant.

With regard to the death of Malith Sameera Perera alias ‘Konda Amila’ and the involvement of the
Appellant to the incidents, that took place on the 9™ and 10™" of November the prosecution had

relied on the evidence of the following witnesses.

1. PW2 Pallekumbura Walawwe Kuda Bandara
2. PW1 Nandimal Silva



PW11 Jayantha Arachchige Merlin
PW100  Tania Dulari Jayaweera
PW20 Nimal Shantha

o v kW

PW14 Jailor Wasantha Nanayakkara

Evidence of witness Kuda Bandara.

Witness Kuda Bandara has referred to a series of events that took place before leaving the STF
from Welikada and after the Army entering the Prison around midnight on the 10" of November.
In his evidence, he referred to the breaking of a small armory around 4.00 p.m. on the 9t by the
prisoners and a prisoner receiving a gunshot injury around that time. When the situation became
worse, the STF personnel left the prison premises but remained in the outer perimeter. He had
seen some prisoners on the roof of the canteen building and some of them were armed with
weapons. Firing took place when the STF was in the Prison premises and also after the army

entered the Prison premises.

Apart from the evidence he gave concerning several abductions by a person whom he identified as
the 1t Accused along with Army personnel during the early hours of the 10*", somewhere around
6.00 a.m. on the 10" he had seen the Appellant taking away the deceased Malith Sameera alias
‘Konda Amila’. An Army Major whom he identified as Major Alwis had accompanied the Appellant
at that time and ‘Konda Amila’ was kneeling with several hundreds of prisoners at the time he was
taken away by the Appellant. The body of ‘Konda Amila’ was later found near a veralu tree within
the prison premises. According to the evidence of witness Kuda Bandara, the deceased ‘Konda

Amila was last seen by him around 6.00 a.m. accompanied by the Appellant and Major Alwis.

After the breaking of the armory, several weapons went into the hands of the prisoners, and with
the help of prison staff and the Army personnel, weapons were collected and handed over to
Jailor Wasantha Nanayakkara to keep a record of weapons that were recovered. At one stage
between 7.00 -7.30 a.m. witnesses Kuda Bandara had seen the Appellant asking Nanayakkara to
give him 4 weapons. When Nanayakkara showed some reluctance to handover weapons to the
Appellant, the Commissioner General of Prison Kodippili who was there at that time had told

Nanayakkara to release weapons immediately, and the witness had seen Nanayakkara giving four



weapons to the Appellant. The witness states that he later saw these weapons placed near some

dead bodies.

Evidence of withess Senarath Bandula Liyanarachchi

He was a prisoner who was detained at the special section of Welikada Prison on 09.11.2012. In
his evidence, he speaks of abducting Nirmala Attapattu, Mala Susantha, Gundu, and Dolphin
Chandana. These abductions had taken place after midnight by the 15t Accused accompanied by
some army personnel. The following morning, he had seen the dead bodies of Gundu, Nirmala
Atapattu, Susantha, and Kalu Thushara from a window of the ward where he was detained. He
had seen the 3" Accused placing weapons near the dead bodies. Even though he had not referred
to any involvement by the Appellant in any of the incidents he referred to, the Appellant had
threatened him with death and transferred to several places after the incidents on the 9™ and 10t

at Welikada Prison.

Evidence of witness Nandimal Silva

He too was a prisoner detained at Welikada Prison on the day in question. In his evidence before
the High Court at Bar, he had referred to several incidents narrated by witness Kuda Bandara
including the entry of the STF personnel followed by the Army in the midnight. According to him,
he had witnessed some of the abductions after the 9" midnight by the 1t Accused including the
abduction of ‘Kalu Thushara’. In his evidence, he referred to the involvement of the Appellant by
saying that he saw the Appellant taking away ‘Konda Amila’ around 6.00 a.m., and after the said
abduction he heard a few gunshots. According to the witness, the 1%t Accused was also present

when ‘Konda Amila’ was taken away by the Appellant along with a few army officers.

However, several contradictions and omissions were marked in his evidence including the

omission of his failure to implicate the Appellant about the abduction of ‘Konda Amila’.

Evidence of witness Wasantha Nanayakkara

This witness was a Jailor attached to Welikada Prison on the days in question. Among the duties
entrusted to him, he had to release weapons for the daily parade and to collect them after the
parade. On the 9™ he released the weapons for the parade but could not collect them officially

due to several incidents that took place on that day.
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According to the witness, it is he who informed witness Kuda Bandara of the arrival of STF in the
afternoon hours of the 9*". Around 4.30 pm when he entered the prison premises with Chief Jailor

Walisundara, he saw the daily armory had been broken and there were no weapons in the armory.

After the Army took control of the place, he was instructed by the Prison Superintendent
Jayasinghe to take over the weapons recovered by the Army. This work had commenced around

6.00 a.m.

Since he could not find a proper register to take charge of the weapons, he made use of a register
he found inside the Telephone Room which was damaged due to the incidents, and commenced
attending to the task entrusted to him and the collection of arms had taken place at the Telephone
Room. Two prison guards namely Wijerathne and Subasinghe assisted him at that time. When he
commenced accepting weapons, witness Kuda Bandara too had handed over a few weapons taken
charge by him during the night. Sgt. Tennakoon of the Army too had handed over some weapons

to him.

While he was engaged in accepting and recording the details of the weapons taken charge by him,
the Appellant had come to him and asked for 4 weapons from him. When he showed reluctance to
hand over the weapons to the Appellant, the Commissioner General of Prisons, Kodippili who was
there at that time had ordered him to hand over the weapons. According to him witness Kuda
Bandara and the two guards who assisted him, Subasinghe and Wijerathne had been there at that

time.

Thereafter the witness had given four weapons to some prison guards in the presence of the
Appellant and witness Kodippili and recorded the identification numbers of the said weapons

separately on the same page under the name of the Appellant.

Later, during the same day, after the arrival of the SOCO team, he got to know that the
identification numbers of weapons given to the Appellant tallied with the numbers of the weapons

recovered near some of the dead bodies.

Whilst giving evidence, a document which was marked as P-39 was produced by witness
Nanayakkara. It is a photocopy of the document he prepared when receiving the weapons on the
10" morning. According to the witness he had handed over the original of the said document to

the Superintendent of Welikada Prison, Jayasinghe after keeping a photo copy with him. However,
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the original of this document was neither produced during the trial nor the handing over of the

said document was admitted by witness Jayasinghe in his evidence.

P-39 carried the identification numbers of the four weapons in two places and according to the
evidence of witness Nanayakkara, those four numbers were included in the list he prepared when
he received those weapons and once again those four numbers were entered separately under the

name ‘Emil sir’ when the weapons were handed over on the request of the Appellant.

Other than the evidence about the handing over of the four weapons at the request of the
Appellant, witness Nanayakkara had not made any reference concerning the conduct of the

Appellant during these two days.

Evidence of witness Nimal Santha

This witness was attached to Magazine Prison on 9" November 2012 and his Superintendent was
the 2" Accused. When they got to know of some incidents in Welikada Prison, the 2" Accused
informed him to be ready with some officers to assist the administration of Welikada Prison. The
second Accused along with several Superintendents visited his official quarters at Magazine Prison
in the evening and they discussed the measures to be taken to control the situation at Welikada
Prison. Some Army officers and several others in civils had also joined the discussion.
Commissioner General of Prison Mr. Kodippili too had joined the discussion. They contacted Kuda

Bandara over the phone and the discussion continued till about 12.30 at midnight.

When the witness visited Welikada around 5.30 a.m. he had seen the 2" Accused In front of the
Superintendent’s office and the situation at Welikada prison was controlled by that time. He had
helped the officers to count the prisoners. He had seen the bodies of ‘Kalu Thushara’ and ‘Konda
Amila’ in the prison premises. According to the witness both ‘Kalu Thushara’ and ‘Konda Amila’
were involved in the prison riots at Magazine Prison. He too had helped the Appellant along with
another officer by the name of Gunathunga to take disciplinary action against them. When the
witness was questioned whether ‘Konda Amila’ was affected with regard to the changes
introduced by the Appellant to the administration of Magazine Prison, he took up the position that

the changes were brought for administrative purposes.
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Evidence of witness Jayantha Arachchige Merlin

This witness is the mother of the deceased Malith Sameera Perera alias ‘Konda Amila’. According
to the evidence of the witness, her son was arrested for a drug offence by a team of police officers
including the 1°t Accused. During the period her son was detained at Magazine Prison her son had
a comfortable living inside the Prison. The meals were taken from home twice daily and her son
used a touch phone to contact home during this period. On Sundays meals were not taken from

home but her son used to get meals from hotels spending money for the prison officials.

However, with the arrival of the Appellant as the Superintendent, things were changed and her son
complained that the Appellant was creating problems for him. She knew that her son was facing
some charges inside Magazine Prison and thereafter transferred him to Welikada Prison a few days
before the 9t™. With regard to the conduct of the Appellant towards her son, complaints had been
made to the Human Rights Commission and Borella Police Station, and the mistress of his son
Tania made those complaints on her behalf. She knew that some inquiries were pending over

those complaints.

On the 9" she had gone to Welikada to see her son but she could not see him due to the situation
at the prison. Between 9.00 p.m. and 1.00 a.m., her son contacted her on a few occasions and
informed her of some incidents taking place at prison but this position had not been investigated

by police by calling telephone details.

Evidence of Tania Dulari Jayaweera

She is the wife of a friend of the deceased Malith Sameera Perera alias ‘Konda Amila’ and was
having an affair with him during the time in question. Due to this relationship, she visited him
twice daily at the Magazine Prison with his meals. Due to an inquiry, the deceased was transferred
to the Welikada Prison two days before the incident. On 10" November she contacted the
deceased between 6.00 a.m. and 6.10 a.m. but she could not contact him thereafter. Later she got

to know of the death of Malith Sameera Perera alias ‘Konda Amila’.

According to the evidence of Tania, only a single visit is permitted to see a remand prisoner, but on
the orders of the Superintendent the deceased was given two visits but things were changed after
the Appellant took charge of Magazine Prison as the Superintendent. The deceased was facing

charges after the Appellant took over Magazine Prison and the deceased was transferred to
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Welikada Prison to serve a sentence based on the findings of the inquiry proceeded against him.
She had visited the deceased after he was transferred to Welikada and she could not recognize him
at once when she saw him for the first time at Welikada since he had to cut his long hair as a

serving prisoner.

When the deceased was at Magazine Prison he complained to the witness of some harassment
and death threats made to him by the Appellant and the witness had first made a complaint to the
Human Rights Commission and thereafter to the Borella Police against the Appellant. During the
cross-examination on behalf of the Appellant, it was revealed that there was no mention of a
death threat by the Appellant in the complaint made to the Human Rights Commission. However,

there is a reference to the death threat in the police complaint.

As already referred to in this judgment the learned President’s Counsel who represented the
Appellant before this Court relied on several questions of law and | will now proceed to analyze the

said questions in the light of the evidence placed before the trial Court.

To secure a conviction against the Appellant for the murder of Malith Sameera Perera alias ‘Konda
Amila’ the prosecution heavily relied on the evidence of Kuda Bandara. However, one of the main
challenges to the credibility of the said evidence was based on the fact that it was a belated
statement. As already observed in this judgment, a statement of Kuda Bandara was recorded by a
CID officer immediately after the incident. However, when questioning him, the said officer said to
have informed him “@8 @e® amnzied ©f ewicsim. wb ©8ude®s WOcTHow e¢sim” When
he considered the above warning, along with a phone call said to have been received by his wife
on the very same day the incident took place, he was frightened to make a truthful statement to

the Authorities.

However, the above position taken up by witness Kuda Bandara was here say with regard to the
warning he said to have received from his wife and uncorroborated with regard to the warning
from the CID officer. None of these witnesses were called to give evidence. About the statement
made to the CID, prejudice had been caused to the defence in the absence of the said statement to
confront the witness Kuda Bandara with the statement, since it was the very first statement made
by him to the investigative authorities. Since the prosecution has failed to make available the said
statement to the defence, on behalf of the Appellant, W.C.I Nilmini Mendis from the CID was called

as a defence witness and, in her evidence, while referring to the investigation conducted by CID



14

about the incidents happened on 9% and 10" November 2012 submitted that S.| Premathilake of
CID had recorded a statement from the Kuda Bandara on 1% December 2012. The statement was
handed over to the witness by S.I. Premathilake on the same day, but S.I. Premathilake had
subsequently taken away the statement made by Kuda Bandara to him, informing her that he
needed the said statement to make his notes. However, according to C. | Nilmini Mendis the
statement made by Kuda Bandara is not available in the relevant notepad. In the absence of the 1t
statement made by Kuda Bandara, no contradiction or omission could be marked on behalf of the

Appellant.

According to witness Kuda Bandara, he refrained from telling the truth to the officials who
conducted inquiries into the incident that took place on the 9t" and 10™" of November. As already
observed by this Court, 1% statement implicating the Appellant was made only in 2015 at the
Nambuwasam Committee although he was present as a witness at Wickremasinghe Committee

and Bandula Atapattu Committee between 2012 and 2015.

The reason given by him for his sudden change of mind was another anonymous call said to have
been received by him after 2015 informing him to come out with the truth. Thereafter he met the
then Commissioner General of Prison Pallethenna and informed him of the true story.
Commissioner General had first taken him before the then Secretary of Defence and thereafter to
the Minister of Justice and Prison Reforms Wijedasa Rajapakse. The Minister had appointed
Nambuwasam Committee and it was before the said committee that he had come out with the
story against the Appellant for the 1%t time. After making the statement before the Nambuwasam
Committee witness Kuda Bandara made a statement to the CID implicating the 1t and the 2™
Accused but the investigators who investigated in to the fresh material had failed to ascertain the
correctness of the statement made by Kuda Bandara three years after the incident. The
investigators could have checked the telephone details since Kuda Bandara had changed his stance
on both occasions after receiving anonymous calls. His wife who said to have received the 1%t

threatening call was not called as a witness to corroborate the evidence of Kuda Bandara.

It is trite law that belatedness in giving evidence is a factor that casts doubt on the credibility of a
witness. If a witness delays making a statement that would leave room for him to implicate
innocent persons for reasons best known to him. The Court would be reluctant to act on such

belated evidence unless there is a plausible explanation given as to the cause of belatedness.
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This was considered in the case of Sumanasena V. Attorney General [1999] 3 Sri LR 137 at 140 as

follows;

Just because the witness is a belated witness the Court ought not to reject his testimony on that
score alone and a Court must inquire into the reasons for the delay and if reasons for the delay are

plausible and justifiable the Court could act on the evidence of a belated witness.

Witness Kuda Bandara made use of all the opportunities he got to make statements, and made
statements to CID, Wickremasinghe Committee as well as Bandula Atapattu Committee but was
not truthful until the change of the government in the year 2015 and received an anonymous call
asking him to come out with the truth. To this extent, the evidence of witness Kuda Bandara will
have to be treated as belated evidence, and a question will arise as to whether the explanation

given by Kuda Bandara is plausible and justifiable for the Court to act on the said evidence.

The evidence given by witness Kuda Bandara before the Trial at the Bar was that, on the 10t
morning between 5.55 and 6.15 a.m. he saw the Appellant along with Major Alwis taking away the
deceased ‘Konda Amila’, who was kneeling at kovil section along with several hundreds of
prisoners. The deceased was taken through the rear door of the main office by them. Even though
the deceased was kneeling with several hundreds of prisoners at the time of his abduction, no
prisoner has been called to testify about the so-called abduction except for witness Nandimal Silva
whose evidence was rejected by the Trial at Bar. It was further revealed that witness Nandimal
Silva had failed to inform police of the said abduction and it is for the first time that he implicated
the Appellant for the abduction of the deceased ‘Konda Amila’ at the trial before the Trial at Bar.

Several omissions were marked in his evidence concerning the said abduction.

In addition to the above evidence, witness Kuda Bandara in his evidence had referred to the
conduct of the 1%t Accused during that night. According to him, he had seen three persons in civil
clothing entering the prison from the main entrance. Among them, one person was wearing a blue
short and a yellow T-shirt. When inquired by a prison guard, as to the identity of the said person
he was informed that the person in the blue short was “Rangajeewa from the Narcotic’. Witness
had identified the 1%t Accused as the person whom he saw at the prison on the day in question
wearing a blue short and a yellow T-shirt. Witness in his evidence before the Trial at Bar had
referred to the abduction of Malan, Kapila, Manju Sri, and Kalu Thushara by a group of 4-5 army

personnel along with the 1t Accused but the Court was not prepared to act on the said evidence
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of witness Kuda Bandara since the identity of the 1%t Accused was only a dock identification.
Similarly, when witness Kuda Bandara referred to Major Alwis for removing ‘Konda Amila’ along

with the Appellant, the investigators could not find Major Alwis to frame charges against him.

Witness Kuda Bandara in his evidence before the Trial at Bar, had referred to his involvement in the
prison inquiry against Konda Amila, but this fact was contrary to the material placed before the
Trial at Bar since it was Jailor Saman Priyadarshana who had produced ‘Konda Amila’ before the

Prison Tribunal.

Konda Amila was easily identified at the Magazine prison because of his long-grown hair, but
when he was transferred to Welikada Prison a few days before the 9" of November to serve a
sentence imposed by the prison tribunal, he had to cut his hair and even his mistress could not
easily identify him as per her evidence before the Trial at Bar. In this context, doubt will arise about
the identity made by witness Kuda Bandara concerning the deceased ‘Konda Amila’ who was

transferred to Welikada Prison a few days before 9" November.

In his evidence, Kuda Bandara had also admitted to receiving promotions after 2015. When
considering the above material, it appears that the evidence of witness Kuda Bandara consists of
exaggerations, falsehood, and inadmissible material but the High Court at Bar was not cautious
enough when acting on the evidence of witness Kuda Bandara, who made a belated revelation
three years later. There is a duty cast upon the Trial at Bar to consider whether it is safe to act on
the belated evidence of witness Kuda Bandara being the only witness who implicated the

Appellant in the alleged abduction of the deceased Konda Amila.

When analyzing the case against the Appellant, the Trial at Bar had considered the evidence of the
mother and the mistress of the deceased ‘Konda Amila” and had come to a conclusion that the
said evidence establishes the motive entertained by the Appellant to make use of the opportunity
to commit harm to the deceased “Konda Amila”. It was elicited from the evidence of Jayantha
Arachchige Merlin, mother of the deceased ‘Konda Amila’ and Tania Dulari Jayaweera, mistress of
the deceased ‘Konda Amila’ that the deceased was not happy and complaining against the

Appellant who was the Superintendent of the Magazine Prison.

As per the evidence of Tania Dulari, when she met the Appellant a few days before the incident,

the Appellant had informed her that the deceased ‘Konda Amila’s behavior was unwarranted.
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Based on the complaint made to her by the deceased, she had made complaints with the Borella

Police and Human Rights Commission.

When analyzing the above evidence, the Trial at Bar reached several conclusions (pages 77 and 78

of the Judgment)

1. The fact that there were live proceedings against the Appellant for causing death
threats to Konda Amila

2. The said proceedings were terminated due to the death of Konda Amila

3. The fact that the Appellant complained about the conduct of the deceased to his
mistress shows an enmity between the two.

4. The fact that the Appellant had made use of an Army Major attached to the Army Unit
deployed at the prisons to abduct Konda Amila, establishes the fact that the Appellant
made use of the opportunity to harm the deceased

5. When the evidence clearly shows that 7 other abductions were committed by the Army
troops which was summoned to control the situation inside Welikada Prison with the
help of a civilian group, the abduction of Konda Amila was carried by an officer
attached to the Army Unit deployed at the prisons and that clearly shows that the said

killing was carried out to take revenge from him.

Based on the above conclusions the Trial at Bar had concluded that there is a strong motive

entertained by the Appellant to murder ‘Konda Amila’.

However, as observed by this Court witness Merlin as well as Tania Dulari had complained of
losing the privileges enjoyed by ‘Konda Amila’ after the Appellant took over the administration of

Magazine Prison as its Superintendent.

As revealed from the evidence of Merlin and Tania Dulari, the family members were permitted by
the previous administration to provide two meals to ‘Konda Amila’ whereas the other prisoners
were permitted to get down one meal per day. On Sundays ‘Konda Amila’ ordered meals from
restaurants outside and that too was permitted by the authorities. Konda Amila was using a touch
phone inside the prison. All these privileges were stopped after the Appellant took over Magazine

Prison as the Superintendent. Protests were organized against the prison administration during
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this period and the deceased ‘Konda Amila’ was identified as playing a major role in these

protests.

Apart from the above, ‘Konda Amila’ was facing charges for his conduct against a co-prisoner. He
was found guilty by the prison tribunal and was sentenced by imposing a jail term a few days

before the 9t", and was transferred to Welikada Prison to serve his sentence.

It was not suggested by any of the above witnesses, the reason as to why the Appellant was so
strict against the deceased. There was no material placed before the Trial at Bar to establish that
the Appellant was against the deceased to favour another group of prisoners inside Magazine
Prison or any other reason for the Appellant to be so strict on the deceased. When considering the
above, it is clear that the deceased, ‘Konda Amila’, his mistress, and the mother did not like the
Appellant since he was not prepared to favour the deceased and allow the old irregular practices

to continue inside Magazine Prison.

In this regard, this Court is further mindful of the fact that witness Taniya Dulari is the mistress of
the deceased, and witness Jayasingha Arachchige Merlin is the mother of the deceased. They are
not eye witnesses to the alleged abduction. The prosecution has called these two witnesses to
establish that the appellant had a motive to cause the death of the deceased. Can they be

considered as interested witnhesses?.

There exists no hard and fast rule stating that family members could never be true witnesses and
that they would always give false evidence in Court in order to take revenge from an accused. It
depends on the circumstances of each case. In the case of Jayabalan V. U.T. of Pandcherry 2010 1
SCC 199, the Indian Supreme Court discussed the evidence of interested witnesses and as to
whether they can be relied upon. The Court was of the view that their evidence cannot be ignored
or thrown out solely because it comes from a person closely related to the victim. In the case of
Ram Bharosey V. State of U.P. AIR 2010 SC 917, it was held that, a close relative of the deceased
does not per-say become an interested witness, and that an interested witness is one who is
interested in securing the conviction of a person out of vengeance, enmity or due to disputes

among themselves and not with the intention to further the course of justice.

In the case of Motilal V. The State of M.P. AIR ONLINE 2018 MP 730 it was stated that, “...it is

important to analyse the jurisprudence on an interested witness. It is a settled principle that the
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evidence of an interested witness needs to be scrutinized with utmost care. It can only be relied

upon if the evidence has a ring of truth to it, is cogent, credible and trustworthy...”

Thilakawardane J. in the case of The Attorney General vs. Sandanam Pitchi Theresa SC Appeal No
79/2008 SC minute dated 06.05.2010 stated that, “a key test of credibility is whether the witness
is an interested or disinterested witness.” Rajaratnam J in Tuder Perera vs. AG (SC 23/75D.C.
Colombo Bribery 190/B minutes of SC dated 1/11/1975) observed that when considering the
evidence of an interested witness who may desire to conceal the truth, such evidence must be
scrutinized with some care. The independent witness will normally be preferred to an interested
witness in case of conflict. Matters of motive, prejudice, partiality, accuracy, incentive, and
reliability have all to be weighed (vide Halsbury Laws of England 4™ Edition para 29). Therefore,
the relative attached to the evidence of an interested witness who is a near relative of the accused
or whose interests are closely identified with one party may not prevail over the testimony of an
independent witness. (Vide Hasker V. Summers (1884) 10 V.L.R.(Eq.)204- Australia; Leefunteum V.
Beaudoin (1987)28 S.C.R.89 — Canada)

When examining an interested witness who has some enmity with the accused, Court should take
greater care and caution than when examining the evidence of a disinterested and unrelated
witness. In the instant case the two witnesses Tania Dulari and Merlin, are clearly interested
witnesses as their interest is with regard to exacting revenge from the Appellant rather than
having an interest in furthering the course of justice. Their grievance is that, the Appellant in
following the administrative rules in the prison as the Superintendent of prisons, is not favouring
the deceased. After the Appellant was appointed as the Superintendent, he had stopped all illegal
favours that the deceased Amila, had enjoyed in the prison. Their vengeance is against
maintaining the law and order of the prison to their disadvantage, therefore the evidence of these

two witnesses will have to be considered with great caution.

In the said circumstances if anyone has a motive, it is ‘Konda Amila’s family that would entertain a
motive to implicate the Appellant for the death of ‘Konda Amila’. It is further observed that the
prison inquiry which was pending against the deceased was also proceeding and certain inmates
had testified during the inquiry. The inquiry panel had found the deceased guilty of the charges

against him and sentenced him to a jail term. When considering the period in which these
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incidents had taken place, it is clear that complaints made to the Human Rights Commission and

Borella Police too had taken place during the same period.

In the absence of any material to establish a personal grudge against the deceased, it is clear that
any disagreement between the Appellant and the deceased ‘Konda Amila’ was due to the proper
implementation of administrative duties and responsibilities by the Appellant as the Prison

Superintendent.

In the Judgment, the Trial at Bar had further observed the involvement of an Army Unit deployed
inside Welikada Prison for the abduction of ‘Konda Amila’. Kuda Bandara in his evidence had
referred to one Major Alwis of the Army Unit accompanying the Appellant when he went up to the
Kovil section and picked up ‘Konda Amila’. According to Kuda Bandara, it is Major Alwis who took
Amila Away. However, the Attorney General had not indicated Major Alwis for the abduction and
the murder of ‘Konda Amila’. It was revealed that no person by the name of Major Alwis was
attached to the Army Unit on the day in question. If the above position is considered true, Kuda

Bandara’s evidence on the abduction of ‘Konda Amila’ will have to be rejected.

Kuda Bandara being an officer attached to Welikada Prison there wouldn’t have been any mistake
about the identity of Major Alwis unless Kuda Bandara is lying about the identity of the Army
personnel or he is lying concerning the so-called abduction of ‘Konda Amila’. If doubt is created
whether witness Kuda Bandara is coming out with a true story or not when he referred to the
involvement of Major Alwis the benefit of the said doubt should not be given to the prosecution

but the Appellant is entitled to receive the benefit of such doubt.

However, the Trial at Bar is silent on the identity of the Army Major who said to have taken away
the deceased at the instigation of the Appellant but, had concluded that the Appellant had made
use of the officers of an Army unit deployed inside the prison to abduct the deceased ‘Konda

Amila’ in the following manner. (Page 77, 78)

RS e Vevthed wiEBe guP 2 OB OB st a8c devm @@ &g dxiess
@00@RT 10 Om¢ co¢ 6.568 a adddn ed. & wewr 2 B BBHO 8®Isd enm
grier B B8ORS o8B v Bewlsd ewd »0w6s’ 0530 ABWNDICEO RS  »Eo
apRestled e®sbDdwn 0. ¥® aued »H® BEmd e®® IEEDIIe®s ewED . ©®®

2028 ©05ed BRI Be® T AR eC® ®OBY® aRPBuHS DB VBTVNICE PE B®
O Q0 @BY @De8GE OB YeWismHBO ev® 2 B DFBWOT B0 WICOLES »I eBw6ES



21

Bewom gloeee: 92 @5 @8R v ¢wrd MBWE BR800 adededs’ Yewidy ©153es
BEDE DOB. vt

vetd §o¢ 0050 aced ®dens 0 JHBeCEBE WE ond 2 B IFBwoed §loEm
3DRBOEE 0 eWITHOWES gds ORO LT gHRent) e®LLDTL (8 wews gevned

2 RO 8ewd 8 DO Trkm eEs ©OBOD 08 §e8esd & 1. e
(Page 80)

Cri e®® »Hed 2 OB BB SBBCE e0¢s Gl »FL dBLDJwn wev OO
eI @BE @ @y Otdn 83 Bhimed 80 9O WS O BHlImeO devws Bk DO
e002g 3028 280 Rt OBB EDECTY B 1. v

When considering the above conclusions of the Trial at Bar, it is clear, that the trial court was not
concerned with the fact that witness Kuda Bandara could not properly identify the Army Major
who was said to have been attached to an Army unit deployed inside the prison. As referred to
above, the abduction had taken place not during the night but during the daylight after 6.00 a.m.
This abduction was witnessed by several hundreds of prisoners too. Kuda Bandara makes a wrong
identification concerning the Army Major and says that it is one Major Alwis who took away
‘Konda Amila’. However, when it was revealed, that no person by the name of Major Alwis was
deployed to Welikada Prison on the day in question, it was not safe to act on the uncorroborated

testimony of Kuda Bandara who made this revelation 3 years after the incident.

To circumvent the weakness of the evidence on the identification of the said Army Officer Major
Alwis the judges of the Trial at Bar had said, “some officer attached to the army unit deployed at

prison along with the Appellant has abducted the deceased”.

It is further observed that the Trial at Bar had simply acted on the above evidence ignoring the

weaknesses in said evidence.

It is also important to consider the evidentiary value of the evidence of Jailor Nanayakkara and the

extent to which the said evidence established the case against the Appellant.

As already observed in this judgment, the Trial at Bar had acquitted the 1% Accused in the
Indictment of all charges leveled against him including count 33 where all three accused were
indicted for the murder of Malith Sameera Perera alias ‘Konda Amila’. The charges were not

proceeded against the 3™ Accused beyond the close of the prosecution and the 15t Accused was
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acquitted at the end of the trial. The Appellant too was acquitted of all charges against him

including the count No. 2 for conspiracy except for count No. 33 for the murder of ‘Konda Amila’.

In his evidence, Jailor Nanayakkara referred to handing over four guns at the request of the
Appellant after the Commissioner General of Prisons had intervened in expediting such release. He
entered the identification numbers of the said four guns under the name of the Appellant but the
original of the document said to have been prepared by Jailor Nanayakkara was not available and
Superintendent Jayasinghe denied the receipt of the original document by him. Even if the oral
evidence given by Jailor Nanayakkara is accepted the only inference that can be drawn by this
Court is that 4 weapons had been taken into the Welikada Prison by the Appellant. There is no
dispute concerning the recovery of four weapons near the dead bodies of four prisoners including
Kalu Thushara and Nirmala Atapattu. Whilst connecting the numbers of the weapons entered by
Jailor Nanayakkara with the four weapons recovered near the dead bodies the Trial at Bar, too had
concluded that those weapons were introduced to indicate that those prisoners had died while
they were engaged in fighting against the Army with the weapons they took charge by breaking

the prison armory.

However as observed by this Court, the Appellant was neither convicted of the count of a
conspiracy nor was convicted for the murder of any of the prisoners other than ‘Konda Amila’, but
the 04 guns said to have been taken inside the prison by the Appellant was not found near the
dead body of ‘Konda Amila’. If the Appellant had entertained a motive to make use of this
opportunity to harm the deceased, it is expected for the Appellant to keep one of those guns near
the dead body of ‘Konda Amila’ to make sure his involvement with the riots that took place inside

Welikada Prison.

In the said circumstances it is not correct to conclude that, the evidence given by witness
Nanayakkara had helped to establish count 33 of the Indictment against the Appellant before this

Court.

However, the Trial at Bar had considered the said evidence against the Appellant as follows; (page

78 and 79)
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As per the evidence of Kuda Bandara, he had not seen the Appellant inside Welikada Prison until
6.00 am on the 10t". According to him the abduction of the other prisoners had taken place at
midnight and in the absence of any evidence against the Appellant for those abductions, the trial
court is not entitled to observe that the Appellant had acted with guilty mind by taking 4 guns

inside the prison.

When considering the above, the High Court at Bar had purposely ignored the evidence of witness
Senarath Bandula Liyanarachchi whose evidence has not been rejected by the High Court at Bar,
concerning the conduct of the 3™ Accused where he had seen the 3" Accused placing guns near
the dead bodies. In this regard, this Court is mindful of the fact that several prosecution witnesses

including Kuda Bandara had seen the 3™ Accused inside the Welikada Prison during that night.

As already observed in this judgment, prosecution witness Senarath Bandula Liyanarachchi did not
implicate the Appellant directly in the incidents that took place on the 9t and 10" of November.
According to his evidence, he witnessed the abduction of Nirmala Atapattu, Mala Susantha,

Gundu, and Dolphin Chaminda by some army personnel accompanied by the 1%t Accused.

His evidence against the Appellant was limited to some death threats said to have been given to
him by the Appellant after the incidents and after those threats he was transferred to different

prisons, and this fact was considered by the Trial at Bar as follows;
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When making the above comment the trial court had taken into consideration the evidence given
by witness Senarath Bandula Liyanarachchi against the Appellant but had completely ignored the
evidence of the said witness concerning the conduct of the 3™ Accused as already referred to in

this judgment.
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The next matter that was raised before this Court by the learned President’s Counsel for the
Appellant was the failure of the Trial at Bar to give due consideration to the Medical Evidence
placed before the Trial Court. A series of post-mortem inquiries were conducted by several Judicial
Medical Officers about the deaths that occurred at Welikada Prison on the 9% and 10" of
November 2012. The post-mortem inquiry into the death of Dewamullage Malith Sameera Perera
alias ‘Konda Amila’ was performed by Dr. Prasanna Bandara Dissanayake. According to the report
submitted as P-47 and the evidence of Dr. Dissanayake, the death had occurred due to gunshot
injuries, and during the said examination the doctor had observed partly digested rice in the

stomach of the deceased.

The Learned Senior DSG representing the Hon. Attorney General at the hearing submitted that the
time of death cannot be ascertained by stomach contents and it is only a rough calculation.
However, the JMO Dr. Dissanayake who conducted the autopsy on the body of ‘Amila’ in his
evidence opined that under normal circumstances food will digest within six hours after its

consumption.

There is no evidence of any circumstances which are not normal to show that the digesting

process of the deceased ‘Konda Amila’ may have delayed.

As revealed before the trial court the last known meal that was served to the inmates of Welikada
Prison was before noon of the 9" November 2012. As already observed by the Trial at Bar, the
next two official meals were due to be served to the prisoners at 5.00 p.m. on the 9t of November
and after 6.00 a.m. on the 10%™. If the evidence of Kuda Bandara is believed, the death of ‘Konda

Amila’ occurred after 6.30 a.m. on the 10t of November.

The evidence that was placed before the trial court revealed the situation prevailed inside the
prisons from 1.45 p.m. on 9" November until the morning hours of the 10" November. There is
evidence of prisoners breaking into the mini armory, kitchen, and pharmacy. These places were
ransacked and there was a fight between the prisoners who were armed with weapons and the
STF personnel. Gunshots were heard by several witnesses who testified before the Trial at Bar.

The army gained access to the prison through the main gate with the cover of two armored cars.

According to the sketch of the Welikada Prison which was marked during the trial, the kitchen and

the wards that were occupied by the prisoners were situated on either side of the armored cars
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and therefore access was not possible for the inmates of the Welikada Prison to the kitchen area
after the arrival of the Army at midnight even if there was a facility to cook meals inside the

kitchen.

There is one more important factor that needs to be mindful of by this Court when analyzing the
above evidence. According to the post-mortem reports of 7 other deceased persons, there was no
stomach contents found in any one of those bodies which confirms the position that none of them
had a meal at least 6 hours before their death. This position confirms the fact that no meal was
served to the prisoners after the fights began inside the prison. In the said circumstances, a
question arises as to how the deceased ‘Konda Amila’ had a meal after midnight for the doctor

who performed the post-mortem examination to find partly digested rice in his stomach contents.

If the evidence of Kuda Bandara was believed with regard to the situation prevailed at Welikada
Prison, there was no opportunity for the deceased ‘Konda Amila’ to prepare or get down a meal
for him at the time of his so-called abduction when he was with several hundreds of prisoners
kneeling in front of ‘Kovil section’ of the Welikada Prison. None of the prosecution witnesses who
testified before the High Court at Bar had contradicted the above position and therefore it is not
possible to conclude that the deceased ‘Konda Amila’ had an opportunity to have a meal after
midnight. On the other hand, there was ample evidence placed before the trial Court, concerning
the situation that prevailed inside Welikada Prison when STF personnel commenced their search
operation a few hours after the lunch was served to the prisoners on the 9" November 2012. The
prisoners gained access to the mini armory and took charge of several weapons. Witnesses Kuda
Bandara as well as Nanayakkara confirm the position that they took charge of several weapons
that were in the hands of the prisoners when STF left the prison premises but some of them
refused to hand over the weapons and they too had heard gunshots when the fights commenced
between the prisoners and the STF personal. In the above context when deciding the time of
death of the deceased ‘Konda Amila’, the stomach contents found in the dead body play a major
role and that will certainly become one of the main deciding factors as to how and when his death
had occurred, in the absence of any material before trial court as to how ‘Konda Amila’ had the
opportunity of having a meal after midnight, when the firing continued inside the prison between
the prisoners and the Army or for him to have a meal after the situation was controlled by the

army and the prisoners were brought before Kovil section and lined up with hundreds of
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prisoners. Therefore, it is unsafe to conclude that there was an opportunity for him to have a meal
during that time. If the Court were to decide this position, there was a duty cast upon the trial
court to ascertain whether there was an opportunity to prepare a meal or to serve a meal on any
of the prisoners when there was an ongoing fight between a group of prisoners and the Army
troops. None of the witnesses who gave evidence on behalf of the prosecution had explained this

to the Trial at Bar.

Apart from the above, there was strong evidence placed before the Trial at Bar by the prosecution
as to how the incidents had commenced at Welikada Prison a few hours after the lunch was
served to the prisoners on the 9™ afternoon. This was the last official meal served to the prisoners
and when the search operation was objected to by the prisoners, STF personnel used tear gas to
control the situation. By this time the mini armory, hospital, and kitchen were attacked by the
prisoners and there was firing inside the prison, and some of the prisoners were seen on the roof
of the kitchen building armed with weapons. All these things took place within a few hours of
serving the lunch to the inmates of Welikada Prison but the Trial at Bar had failed to give its mind
to this aspect of the case when analyzing the case against the appellant. When STF could not
control the situation, they left the prison premises by about 7.00 p.m. As per the evidence placed
before the High Court at Bar, the unrest continued even after the STF left the premises and the
situation was finally brought under control around 6.00 a.m. on the 10™ after the army gained

control of the situation.

It is thereafter only the prison officers could inspect the premises and find dead bodies inside the

premises.

Among the prosecution witnesses it is only Kuda Bandara who speaks of the abduction of the
deceased ‘Konda Amila’ around 6.00 a.m. on the 10" except for the evidence of Nandimal Silva
whose evidence had been rejected by the Trial at Bar. Apart from the evidence of Kuda Bandara,
the prosecution could not call any prisoner among the several hundreds of prisoners who were
kept along with the deceased, to corroborate the evidence of Kuda Bandara, and therefore serious
doubt will arise as to the truthfulness of the evidence of the uncorroborated evidence of Kuda

Bandara for several reasons namely,

1. The medical evidence clearly contradicts the evidence of Kuda Bandara
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2. Kuda Bandara has given evidence implicating the 2" Accused and/or that he
saw the abduction of Konda Amila, for the first time after 3 years of the so-

called abduction.

3. According to Kuda Bandara Major Alwis of the army platoon attached to the
prisons was also involved in the said abduction but no person by the said

office and the name was attached to the prisons on that day.

However, the High Court at Bar had failed to give due consideration to the above when the Court

considered the medical evidence in its judgment which reads as follows; (pages 63 and 64)
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When reaching the above conclusion, the High Court at Bar had once again ignored and/or failed
to consider the fact that the deceased ‘Konda Amila’ was a prisoner who was serving a jail term at
that time and had no access to food as his wish. The prosecution has not placed any evidence
before the Court to establish whether a meal was served to the prisoners in the morning hours of

the 9t", before the abduction of the deceased Konda Amila.
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The Trial at Bar having ignored the above, had also concluded that....... (Page 96)
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But as already observed in this judgment, there was no material before the Trial at Bar to come to

the above conclusion. In this regard, this Court is mindful of the following facts,

a) The STF officers had entered Welikada a few hours after the lunch was served to the
prisoners on the 9t

b) The kitchen was attacked and ransacked during the 1%t few hours of the unrest situation
inside the Prison

c¢) The kitchen and the Kovil section were situated at either side of the main gate where the
armored cars were parked during the operation

d) At the time the deceased ‘Konda Amila’ was abducted, he was among several hundreds of

prisoners kneeling in front of Kovil section

The learned Judges of the Trial at Bar has erred when they considered the inferences that they

should have drawn in favour of the appellants, were drawn in favour of the prosecution.

Whilst raising concerns with regard to the photographic evidence and some of the documents
produced on behalf of the prosecution the learned President’s Counsel for the Appellant
questioned the evidentiary value of some of the documents produced on behalf of the
prosecution. When an objection was raised for the marking of the photocopy of the document
said to have been prepared by Jailor Gunawardena during the morning hours of the 10"

November 2012, marking was permitted subject to certain restrictions.

However, during the trial before the Trial at Bar, the prosecution had failed to produce the original

of the document marked P-39. According to the evidence of Jailor Nanayakkara the original of P-
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39 was handed over to Prison Superintendent Gamini Jayasinghe by him, but witness Jayasinghe

denied receiving the original list by him.

As already observed in this judgment, Jailor Nanayakkara heavily relied on the document prepared
by him for the reason that he made a separate note on that document with regard to handing

over four weapons to the Appellant when witness Kodippili pulled him up to do so.

The learned President’s Counsel for the Appellant took up the position that the Trial at Bar was
prejudiced by relying upon a document which was produced before the Court for the first time
even without producing the original document and/or without proving the existence of the said
document. The fact that the Trial at Bar relied on P-39 about the conduct of the Appellant and

witness Kodippili is established from the following passage of the Judgment, (Page 48)
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The above position is once again re-produced in the judgment by the Trial at Bar as follows;
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As further revealed before us the prosecution had produced a photograph said to have been
captured by Jailor Gunawardena marked P-40 which is a photograph of the document marked P-
39. The main purpose of producing P-40 was to establish the existence of the document P-39.
When producing P-40, the prosecution took up the position that the said photograph was
captured by Jailor Gunawardena around 06.16 a.m. before the 4 weapons were handed over to
the Appellant and therefore P-40 does not contain the separate entry made by Jailor Nanayakkara

giving the numbers of the four weapons under the name of “Emli Sir” as appeared in the P-39.

However, it was later revealed that P-40 was captured by a Nikon Camera, but the camera used by
Jailor Gunawardena was a Canon Camera and his first photograph inside the prison premises had
been taken at 07.07 a.m. As further revealed before the trial court, SOCO officers who visited the
prison premises after 08.30 a.m. used a Nikon Camera to take photographs and therefore P-40
was a photograph taken by the SOCO team during their investigation most probably after 08.30
a.m. If this position is admitted, even at 08.30 a.m. or thereafter the controversial entry
concerning handing over 4 weapons to the Appellant was not found in P-39, contradicting the

evidence given by Jailor Nanayakkara.

If there is a doubt created by the fact that there was no entry made by witness Nanayakkara even
at 08.30 a.m., which contradicts his evidence to the effect that he handed over 4 weapons to the
Appellant on the 10" morning on the request of the Appellant with the interference of witness
Kodippili, the benefit of the said doubt should be given the Appellant but, there is no material

before this Court to that effect.

The extent to which the Trial at Bar acted on the evidence of witness Kodippili is also a matter that

needs to be considered in this Judgment.

There is no doubt that the incidents that took place on the 9™ and 10" of November 2012 were
commenced due to the operation carried out inside Welikada Prison by STF personnel. There was
no evidence led before the trial court to implicate the involvement of officers from the Prisons

Department in the said operation except for the presence of the 3™ Accused at the inception of
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the operation. The law and order could not be maintained within the prison premises until the

Army troops walked into the premises and controlled the situation.

Witness Kuda Bandara had witnessed several incidents that took place in the prison premises
after midnight. It is the evidence of witness Nimal Santha that several high-ranking officers met at
his official residence within the Magazine Prison and discussed the situation at Welikada Prison.
Commissioner General of Prisons Kodippili, Prison Superintendent Magazine Prison (the
Appellant), and several others joined these meetings and during the said meeting several matters
such as providing assistance to the officers at Welikada Prison and preparing meals for the
prisoners at Welikada Prison were discussed and Jailor Kuda Bandara was contacted during that
time to ascertain the ground situation at Welikada Prison. One will have to be mindful of this
situation when analyzing the evidence of witness Kodippili who was listed as a witness in the back
of the indictment but was called by the defence as a witness. Jailor Gunawardena on whose
evidence the prosecution heavily relied on, was directed to photograph the prison premises by
Kodippli, and the photographs taken by Jailor Gunawardena, resolved several doubts in the

prosecution case.

Witness Kodippli’s evidence should be looked into, in the above context, and in his evidence he
had denied interfering with the work of Jailor Nanayakkara by directing him to hand over 4
weapons to the Appellant, which were already collected from the prisoners but the Trial at Bar
had neither accepted nor rejected the said evidence. However as submitted by the learned
President’s Counsel for the Appellant, the Court had given an interpretation contrary to its true
meaning. In this regard, our attention was drawn to the following passage of the judgment by the

learned Counsel, (Page 94 of the Judgment)
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As submitted before this Court, the evidence of witness Kodippili was never challenged, and as
already referred to above he has denied directing Jailor Nanayakkara to hand over 4 weapons to
the Appellant. But when the Court specifically questioned the witness about the reason for Jailor
Nanayakkara to implicate him, Kodippli answered that Nanayakkara may have said so to get away
from his responsibility. Does this mean that witness Kodippli had admitted to giving such
instruction? The clear answer to the above is ‘No’ when considering the totality of the evidence of

Kodippli,.

It is also observed that the Trial at Bar had completely ignored the fact that witness Kodippili was a
witness for the prosecution whose name was found in the list of witnesses. The evidence given by
Kodippili was not challenged and contradicted by the prosecution when the prosecution decided
to cross-examine him when he was called as a witness for the Defence. In the above context,
serious doubt will be created on the evidence of witness Nanayakkara when he said that witness
Kodippili directed him to hand over 4 weapons to the Appellant but the Trial at Bar in its’
judgment had not given any reason as to why the Court decided to act on the evidence of witness

Nanayakkara as against the evidence of witness Kodippili.

Even though it is not relevant to consider the evidence led before the Trial at Bar, about the
involvement of the 1t Accused, there is no dispute between the parties that the prosecution had
relied on the evidence of several witnesses to establish the charges against all three Accused. In
this regard, the prosecution had heavily relied on the evidence of PW2 Kuda Bandara, PW3
Senerath Bandula Liyanarachchi, PW4 Indika Perera, and PW1 Nandimal Perera to establish
charges against the 1%t Accused. Except for witness Kuda Bndara, all the other witnesses were
prisoners serving jail terms in the Welikada Prison and the 1%t Accused was very well known to the
said witnesses and some of them were arrested for Narcotic offences by the 1% Accused. In their
evidence before the Trial at Bar, they identified the 1%t Accused as the person who abducted some

of the deceased persons in their presence.

As per the evidence of Kuda Bandara, he had observed three persons dressed in civil clothing
entering the Welikada Prison when the premises were heavily guarded by its outside by several

hundreds of STF and Police personnel including a Senior DIG. At the time they entered the Prison
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premises, the Army platoons were actively engaged in controlling the riots inside the prison and
there was gun firing within the prison premises. The fact that three persons entered the prison
premises cannot be ignored in the above context and when inquired from two prison officials in
uniform as to who they were, Kuda Bandara was informed by them that one of them was
Rangajeewa from Narcotic (1°t Accused). Thereafter Kuda Bandara had witnessed several
abductions with the involvement of the said person who was said to have identified as “>»em3z$

ded ConBD”

The above evidence too had surfaced only after 2015 but no steps were taken by the CID officers

who conducted the investigation to hold an identification parade concerning the 1%t Accused.

As observed by this Court, the Trial at Bar was not prepared to act on the identity of the 1
Accused by several witnesses for several reasons such as, dock identity only, identified in difficult
circumstances and there was reason to falsely implicate the 1%t Accused, but decided to act on the
evidence of them against the Appellant (except for the evidence of Nandimal Silva as already

referred to in this Judgment).

As already observed in this judgment the High Court at Bar had made use of the evidence of
witness Senerath Bandula Liyanarachchi against the Appellant by finding evidence to establish the
subsequent conduct of the Appellant but rejected the identity made by him with regard to the 1%t
and the 3™ Accused. When the Court rejected the evidence given by witness Senerath Bandula
Liyanarachchi as against the 1%t and 3™ Accused, the Court failed to explain the reasons for its

decision to reject only a part of his evidence and act on the balance.

The Trial at Bar had failed to explain, why they decided to act on the evidence of several
witnesses, as indicated above only against the Appellant but rejected and/or was reluctant to act
on their evidence with regard to the involvement of the 1%t and the 3" Accused. In this regard this
Court is reminded of the maxim falsus in uno falsus imnibus which is treated as a common law
legal principle, that a witness who falsely testifies about on one matter is not credible to testify
about any matter which was not totally rejected by common law jurisdiction, but applied with
restrictions. In the case of Balaka Singh vs. State of Panjab AIR 1975 SC 162 Indian Supreme Court
observed that it is the responsibility of the Court to make an attempt to separate the falsehood in
a testimony from the truth in the same way as grain is separated from the chaff. In the case of

Ughor Ahir & Ors vs. State of Bihar AIR 1965 SC 277, Even though the Court was not prepared to
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accept the said maxim as a sound rule, it was observed that the Court has a duty to scrutinize the

evidence given by the witness and very carefully separate the falsehood from the truth.

Even though our courts have not totally rejected the application of the above maxim, in the case
of The Queen vs. V.P. Julis and two others (1963) 65 NLR 505, Basnayake CJ and Weerasooriya J in

two separate judgments acknowledge the acceptance of the above maxim as follows;
As per Basnayake CJ,

“In the instant case there are no circumstances which exclude the application of the maxim and as
the sole testimony against the accused is that of these two witnesses, the learned Commissioner’s
direction that it was open to them to act on the evidence of Thomis and Windsor against the 4t
and 5™ accused in contrary to the maxim. There is nothing that distinguishes their testimony
against the 4" and the 5% accused from their perjured testimony against the 1 accused. When
the only evidence on which the jury was told they may act is the evidence of admitted perjurers
whose testimony even the prosecution does not hold out as true against one accused, it would be
wrong for them to convict the other accused on the testimony of the perjurers unless there is
something positive which distinguishes the case of the others. In the case such as the one before
us the proper direction is that it is not open to them to convict on the testimony of the witnesses
whom the prosecution itself had admitted were witnesses who had falsely implicated the 1

accused.”
(Emphasis added)
As per Weerasooriya J

“The maxim falsus in uno, falsus in omnibus, is not an absolute rule which has to be applied
without exception in every case where a witness is shown to have given false evidence on a
material point. But when such evidence is given by a witness the question whether other portions
of his evidence can be accepted as true should not be resolved in his favour unless there is some

compelling reason for doing so.”  (Emphasis added)

As already observed in this judgment the prosecution had heavily relied on the evidence of
witness Kuda Bandara against both the 15t and the 2™ Accused before the High Court Trial, but
when accepting the said evidence, the Trial at Bar was not in favour of accepting the said evidence

against the 1%t Accused. Similarly when analyzing the evidence of witnesses Senerath Bandula
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Liyanarachchi and Indika Perera, the Court was not prepared to act on the said evidence against
the 1t Accused but analyzed favourably the portion of evidence given by them against the
Appellant, but as already observed, the Court had failed to consider whether there is any
compelling reason to apply the divisible rule and accept their evidence only against the Appellant,
when the impugned statement had been given almost three years later giving ample opportunity

for them to falsely implicate the accused.

The illegalities already discussed in this judgment are fatal in nature which permits me to answer
the questions of law that were raised before this Court in favour of the Appellant, and to set aside

the conviction imposed on the Appellant (2" Accused —Appellant) by the Trial at Bar.

Accordingly, the Appeal before us is allowed and the 2"* Accused-Appellant is acquitted.

Judge of the Supreme Court
Justice Thurairaja, PC,

| agree,

Judge of the Supreme Court
Justice A.L. Shiran Gooneratne,

| agree,

Judge of the Supreme Court
Justice Achala Wengappuli,

| agree,

Judge of the Supreme Court
Justice Priyantha Fernando,

| agree,
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