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Samayawardhena, J.

Seventy-one Petitioners, who were Sub-Inspectors of Police at the time
material to this application, instituted these proceedings in this Court
on 26.08.2019. They named, inter alia, the Inspector General of Police,
the National Police Commission, the police officer whose promotion and
the backdating thereof are impugned in this application (cited as the 11®
Respondent), and the Attorney General as Respondents. The Petitioners
seek a declaration that their fundamental right to equal protection of the
law guaranteed by Article 12(1) of the Constitution has been infringed by
one or more of the Respondents. They further seek declarations that the
decisions reflected in documents marked P2, P3 and P6 annexed to the
petition, relating to the grant, backdating and consequential promotions

in question, are illegal, null and void, and of no force or avail in law.
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[ must mention that it was brought to the attention of Court that a
similar application bearing No. SC/FR/18/2020 had been filed in this
Court. However, in their post-argument written submissions, the
Petitioners expressly stated that they were not parties to that application
and invited this Court to determine the present application
independently. I shall therefore proceed to consider this application on

its own merits.
I shall now briefly set out the Petitioners’ case.

The Petitioners state that they together with the 11" Respondent were
promoted to the rank of Sub-Inspector of Police with effect from
11.07.2007 pursuant to directions issued by the National Police

Commission.

The Petitioners further state that, by RTM 758 dated 26.07.2019 marked
P2, the Inspector General of Police communicated that the National
Police Commission, by letter bearing reference No.
NPC/ED/NG/PR/07/SI/40/2019 dated 22.07.2019, had decided to
backdate the promotion of the 11%" Respondent to the rank of Sub-
Inspector of Police from 11.07.2007 to 22.12.2001.

The letter of the National Police Commission referred to in RTM 758 has
been produced by the Petitioners as P3. According to P3, senior police
officers had, in 2001, recommended that the 11" Respondent be granted
a special promotion from the rank of Police Sergeant to the rank of Sub-
Inspector of Police with effect from 22.12.2001. However, owing to certain
administrative lapses within the Police Department, that
recommendation had not been implemented and the special promotion
had not been granted. P3 further reveals that, upon a request
subsequently made by the 11" Respondent, the National Police
Commission considered the matter and decided to rectify that omission
by backdating his promotion to the rank of Sub-Inspector of Police from

11.07.2007 to 22.12.2001.
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The Petitioners state that they came across an appeal dated 01.07.2019
made by the 11%* Respondent to the National Police Commission seeking
to have his promotion to the rank of Sub-Inspector of Police backdated
to 22.12.2001. The Petitioners seek to challenge the legality of a decision
taken by the National Police Commission upon a consideration of the
material placed before it. Yet, whilst acknowledging that several
documents accompanied the appeal submitted by the 11" Respondent,
the Petitioners have chosen to produce only the appeal and two
annexures, without offering any explanation for the omission of the
remaining documents. This assumes particular significance because the
National Police Commission arrived at its decision after considering the
entirety of the material placed before it. This selective disclosure is
unsatisfactory. A litigant invoking the fundamental rights jurisdiction of
this Court is under a duty to make full and frank disclosure of all

material facts and documents relevant to the complaint.

One of the documents tendered by the Petitioners is a letter dated
05.06.2011 addressed to the Senior Deputy Inspector General of Police,
Western Province by the 11" Respondent. The other is the response of
the said Senior Deputy Inspector General strongly recommending that
the promotion of the 11* Respondent to the rank of Sub-Inspector of
Police be backdated to 22.12.2001, consistent with the recommendation

previously made by senior police officers.

The principal complaint of the Petitioners in this regard is that the said
Senior Deputy Inspector General of Police, who made the
recommendation in favour of the 11" Respondent in 2011, subsequently
became a member of the National Police Commission and participated in

the decision reflected in P2. He has been cited as the 8" Respondent.

I am unable to attach any significance to this circumstance. When the
recommendation was made in June 2011, it could hardly have been
anticipated that such officer would subsequently be appointed to the

National Police Commission and be called upon to consider the matter
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in that capacity. More importantly, there is no material before Court to
suggest that the participation of the 8" Respondent vitiated the decision-
making process or improperly influenced the other members of the
National Police Commission. The impugned decision was not taken by
the 8" Respondent acting alone. It was a decision of a multi-member
constitutional body. In the absence of any evidence demonstrating bias,
improper influence, or a failure on the part of the Commission to
independently evaluate the material placed before it, I am unable to
conclude that the participation of the 8" Respondent rendered the

decision unlawful.

The recommendation made by the Senior Deputy Inspector General of
Police clearly sets out the basis upon which he supported the request of
the 11" Respondent. He stated, inter alia, that the 11* Respondent had
served as his Personal Assistant during his tours of duty in different
commands, a position ordinarily entrusted to officers of considerably
higher rank, often Chief Inspectors of Police. He further recorded that,
over a period of approximately five years, the 11" Respondent had
demonstrated exceptional competence, loyalty, dependability, integrity
and dedication to duty. The recommendation expressly states that those
qualities had given him the confidence to entrust the 11% Respondent
with responsibilities well beyond those ordinarily assigned to an officer
of his rank. On that basis, he strongly recommended that the 11®
Respondent be granted the special promotion with effect from

22.12.2001.

The appeal submitted by the 11% Respondent to the National Police
Commission provides further background. He states that, after being
promoted to the rank of Police Sergeant, he continued to serve in the
Personal Division and thereafter in the Secretariat of the Inspector
General of Police under the Staff Deputy Inspector General of Police,
discharging duties and responsibilities beyond those ordinarily
associated with his rank. According to him, his dedication, commitment

and performance prompted the then Inspector General of Police, Mr.
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Lucky Kodituwakku, to direct the then Staff Deputy Inspector General of
Police, Mr. Kombalawithana, to submit a report on his suitability for a
special promotion to the rank of Sub-Inspector of Police. The report
submitted by the Staff Deputy Inspector General of Police strongly
recommended such promotion. However, due to administrative
difficulties and subsequent developments affecting the office of the
Inspector General of Police, including the demise of Mr. Lucky
Kodituwakku and the subsequent resignation of Dr. Mahinda
Balasooriya from the office of Inspector General of Police, the
recommendation was not implemented. According to the 11®
Respondent, it was these circumstances that resulted in the delay in

giving effect to the recommendation made in his favour.

The material placed before Court indicates that the 11%* Respondent did
not abandon his claim. Following his eventual promotion to the rank of
Sub-Inspector of Police with effect from 11.07.2007, he renewed his
previous recommendation by letter dated 05.06.2011. That request was
strongly supported by the Senior Deputy Inspector General of Police,
Western Province. Thereafter, further administrative complications
intervened and the matter remained unresolved until it was considered

by the National Police Commission in 2019.

What emerges from the material before Court is not a belated attempt by
the 11" Respondent to secure an undeserved advantage. Rather, it
reveals a consistent effort over many years to obtain the implementation
of a recommendation originally made in his favour in 2001. The
documents produced by both parties demonstrate that the claim of the
11* Respondent did not originate in 2019. On the contrary, it had been
repeatedly pursued by him and consistently supported by senior police
officers over a period spanning nearly two decades. This history lends
considerable support to the position that the National Police Commission
was addressing a long-standing grievance arising from an administrative
omission rather than conferring a fresh and arbitrary benefit upon the

11t Respondent.
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Significantly, the Petitioners themselves accept that special promotions
may lawfully be granted to police officers who satisfy the criteria laid
down in the relevant Police Gazette Notification dated 14.11.1984, the
relevant provisions of which have been produced as P5. Accordingly, the
dispute before Court is not whether special promotions can be granted.
Rather, the question is whether the 11" Respondent satisfied the criteria

necessary to warrant such a promotion.

The 11" Respondent has produced the relevant Police Departmental
Orders marked R6. Part IV thereof under “Special Promotions” provides

as follows:

“The Inspector General may, at his discretion, in very special cases
deserving of immediate promotion for gallantry, outstanding good work, or
outstanding performances in any activity which brings credit to the
country and enhances the reputation of the Police Service, promote any
Police Officer to any rank or grade commensurate with the gallantry, work,

or performance, as the case may be.”

The claim of the 11" Respondent is founded upon what the Departmental
Orders describe as “outstanding good work”. In support of that claim,
the 11" Respondent has produced a substantial body of documentary
material, including documents marked R26 to R36. These documents
contain strong commendations and recommendations issued by several
Inspectors General of Police, Senior Deputy Inspectors General of Police
and Deputy Inspectors General of Police over a considerable period of
time. They consistently describe the 11" Respondent as an exceptionally
dedicated, trustworthy, efficient and hardworking officer. The documents
further reveal that he received special increments and other forms of
official recognition in appreciation of his performance and commitment

to duty.

Having examined those documents, I am unable to accept the Petitioners’
contention that the recommendation made in favour of the 11®

Respondent was actuated by extraneous considerations, arbitrary, or
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unsupported by objective material. On the contrary, the documents
disclose a sustained and consistent pattern of recognition by successive
superior officers. It is not for this Court to substitute its own assessment
for that of the superior officers. It is sufficient that the material placed
before Court provides a rational basis for the recommendation that the
11" Respondent had rendered service of an exceptional nature
warranting consideration for special promotion under the relevant

Departmental Orders.

The documentary material produced by the 11%* Respondent further
demonstrates that the recommendation made in his favour was neither
isolated nor executed at the whims and fancies of the senior police

officers.

It is significant that the Petitioners do not claim that they themselves
had rendered comparable service or that they had satisfied the criteria
applicable to special promotions under the relevant Departmental Orders
but had nevertheless been denied such promotions. The material before
Court suggests that the recommendation made in favour of the 11t
Respondent was founded upon circumstances considered by the relevant

authorities to be exceptional.

Article 12(1) guarantees equality among persons who are similarly
circumstanced. It does not require identical treatment of persons whose
circumstances are materially different. Indeed, Article 12(1) is offended
not only when equals are treated unequally, but also when unequals are

treated equally, for to treat unequals equally is itself a denial of equality.

This principle has been consistently recognised by this Court in a long
line of decisions, including the Five-Judge Bench decision in Ramuppillai
v. Festus Perera, Minister of Public Administration, Provincial Councils and
Home Affairs [1991] 1 Sri LR 11, Ragunathan v. Jayawardene, Secretary,
Ministry of Transport and Highways [1994] 2 Sri LR 255 and
Kanapathipillai v. Sri Lanka Broadcasting Corporation [2009] 1 Sri LR
406.
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Having examined the entirety of the material placed before Court, [ am
unable to conclude that the decision of the National Police Commission
reflected in P2 and P3 was arbitrary, irrational, mala fide or otherwise
unlawful. The material before Court discloses that a recommendation for
the special promotion of the 11* Respondent had in fact been made in
2001 as permitted by the Police Departmental Orders, that the
recommendation was supported by senior police officers, that the matter
remained unresolved due to administrative lapses within the Police
Department, and that the 11" Respondent consistently pursued the

implementation of that recommendation over a prolonged period of time.

Whether another decision-maker may have reached a different
conclusion is not the question before this Court. The question is whether
the decision actually taken was so arbitrary, irrational or unreasonable
as to warrant judicial intervention under Article 12(1) of the Constitution.

In my view, it was not.

Although the Petitioners submitted that this Court should decide this
case on its own merits, it is appropriate, for the sake of completeness, to
refer to the decision of this Court in SC/FR/18/2020, decided on
07.09.2022, mentioned earlier in this judgment. In the said case, this
Court held that the “backdating of the SI promotion of the 11th Respondent
on an alleged special scheme is valid”. However, the Court proceeded to
consider whether “when backdating the promotion of the 11t Respondent
to the rank of IP, the service performed by the 11th Respondent as an SI is
appreciated twice under two promotion schemes; the special promotion
scheme and the Merit and seniority scheme”, and concluded that the
subsequent promotion to the rank of Inspector of Police under the time-
based promotion scheme was unjustifiable on the basis that a police
officer cannot derive a double benefit “under two promotion schemes in
respect of the same position”. In elaborating its reasoning, the Court
observed that “the 11t Respondent satisfying the requirements under two

different promotion schemes cannot be extended to gain the advantages
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of a particular promotion twice when the majority of the candidates

received such benefits only once in a lifetime.”

With the greatest respect, I am unable to agree with that reasoning. The
11th Respondent was not seeking to derive a double benefit under two
promotion schemes in respect of the same rank. While his claim for a
Special Promotion under the Departmental Orders remained pending, he
was promoted to the rank of Sub-Inspector of Police on merit and
seniority basis with effect from 11.07.2007. Thereafter, the National
Police Commission backdated that promotion to 22.12.2001 upon being
satisfied that the Special Promotion had been delayed solely due to
administrative lapses on the part of the Police Department. His
subsequent promotion to the rank of Inspector of Police was granted
under a separate time-based promotion scheme applicable to that rank.
These two were distinct promotions to different ranks under different

promotion schemes.

It is difficult to reconcile the conclusion that the backdating of the
promotion to the rank of Sub-Inspector from 11.07.2007 to 22.12.2001
was lawful, while at the same time holding that, for the purpose of
determining eligibility for the subsequent promotion to the rank of
Inspector of Police, the corrected date of 22.12.2001 shall be disregarded
and the original date of 11.07.2007 be treated as operative. Such an
interpretation would deprive the lawful backdating of its practical effect

and render the correction largely illusory.

Once the backdating of the promotion of the 11%* Respondent to the rank
of Sub-Inspector of Police is accepted as lawful and justified, it
necessarily follows that he became entitled to the consequential
promotions thereafter granted to the ranks of Inspector of Police and
Chief Inspector of Police under the time-based promotion schemes
generally applicable to police officers, and those consequential

promotions do not warrant the intervention of this Court.
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For the aforesaid reasons, this application is dismissed. I make no order

as to costs.

Judge of the Supreme Court

P. Padman Surasena, C.J.
I agree.
Chief Justice

M. Sampath K.B. Wijeratne, J.
I agree.

Judge of the Supreme Court



