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Judgement
Dr Sobhitha Rajakaruna J.

1. This is a Fundamental Rights Application instituted by three Petitioners who are or were
Public Health Inspectors in the Provincial Public Service of the Western Province. The
Petitioners allege that the acts and omissions of the 1st to 8th Respondents in relation to
the process of promotion from the post of Public Health Inspector Grade I to the Supra
Grade have violated, and/or are likely to violate, their fundamental rights guaranteed
under Articles 12(1), 12(2) and 14(1)(g) of the Constitution.

2. The Petitioners were recruited as Public Health Inspectors at different times between 1977
and 1988 and were subsequently promoted to Grade I of the Public Health Service. They
were thereafter absorbed into the Provincial Public Service of the Western Province at
different points in time. A Seniority List of Public Health Inspectors Grade I was published
in 2007, and the Petitioners were placed at the 15th, 20th and 21st positions respectively.
Subsequently, a Seniority List marked P15 was issued in connection with the calling of

applications for promotion to the Supra Grade, in which the Petitioners were placed at the
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3rd, 7th and 9th positions respectively. The Petitioners contend that P15 was the approved

Seniority List in force at the relevant time.

. Applications were called for promotion to the Supra Grade and the Petitioners participated
in an interview held on 10 October 2016. According to the Petitioners, they were informed
by the Interview Board that the approved Seniority List marked P15 would be used for the
purpose of the promotions. However, no results of that interview were released, and no
appointments were made pursuant thereto. In the meantime, questions arose concerning
the accuracy of the Seniority List, and further revised or draft Seniority Lists were
prepared. The Petitioners objected to such revisions and maintained that P15 remained
the only duly approved Seniority List which could lawfully be used for the relevant

promotions.

. In 2019, the Respondents (except the 9th Respondent) called for fresh applications for
promotion to the Supra Grade and subsequently conducted another interview on 26
September 2019, notwithstanding that the results of the 2016 interview had not been
released. The Petitioners participated in the fresh process, while maintaining that the same
could not lawfully replace the process commenced in 2016. The Petitioners thereafter
invoked the jurisdiction of this Court, principally challenging the decision to call for fresh
applications and seeking, inter alia, the release of the results of the 2016 interview and

promotions based on Seniority List P15.

. Leave to proceed was granted to the 2nd and 3rd Petitioners under Article 12(1) of the
Constitution on 7 April 2022. No interim relief was granted. The Respondents have
opposed the application and contend, inter alia, that there was no legal impediment to
calling for fresh applications, that the decision to do so was rational and reasonable having
regard to the passage of time and changes in the relevant circumstances, that the
Petitioners acquiesced in the fresh process by submitting applications and participating in
the subsequent interview, and that the reliefs sought by the Petitioners no longer

correspond with the prevailing factual position.
Summary of the Petitioners’ Case

. The Petitioners’ principal contention is that P15 was the valid and approved Seniority List
applicable when applications were initially called for promotion to the Supra Grade and
when the interview was conducted on 10 October 2016. They contend that they were
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placed at the 3rd, 7th and 9th positions respectively in that list and that they acquired a
legitimate expectation that their applications would be considered and the promotions

effected on the basis of P15 and the results of the interview already conducted.

7. The Petitioners submit that, after the 2016 interview, the Respondents failed to release its
results or to effect the corresponding promotions. Instead, draft and purportedly revised
Seniority Lists, including P21 and P32, were introduced. The Petitioners maintain that
those lists were erroneous, misleading and had not been approved by the Provincial Public
Service Commission and therefore had no legal validity for the purpose of determining

promotions.

8. The Petitioners rely particularly upon the response given by the Provincial Public Service
Commission to the inquiry made through the Ombudsman. According to that response,
promotions to the Supra Grade were to be based on seniority and merit, an interview had
already been held on 10 October 2016, discrepancies existed in the Seniority Lists, and
promotions would be made upon receipt of an updated Seniority List. The Petitioners
contend that, notwithstanding this position, the Respondents subsequently called for fresh
applications and conducted a fresh interview without first releasing the results of the 2016

interview.

9. It is further the Petitioners’ position that the Seniority List marked P43, which was received
by them after the institution of these proceedings, could not lawfully be relied upon for the
purpose of making promotions. They contend that P43 was not in existence or published
when applications were called in 2019 and that, at that time, P15 remained the only
approved Seniority List. The Petitioners further allege that P43 was introduced to favour

certain office bearers of trade unions.

10. The Petitioners therefore contend that the decision to call for fresh applications and to
conduct a fresh interview, without releasing the results of the 2016 interview, was
arbitrary, unreasonable, irrational, unfair, illegal and ultra vires. They further submit that
the Respondents failed to comply with the principles of natural justice and failed to provide
any satisfactory explanation as to why the earlier interview and the approved Seniority
List P15 were disregarded. According to the Petitioners, these acts and omissions have
violated their rights to equality and equal protection of the law under Article 12 and their
right under Article 14(1)(g).
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11. On that basis, the Petitioners seek, inter alia, an order directing the release of the results
of the interview held on 10 October 2016 and the making of promotions to the Supra
Grade on the basis of P15 and those results, together with orders declaring null and void
and/or quashing any decisions to effect promotions based on P43, and consequential relief

including compensation and costs.
Respondents’ Position

12. The Respondents, while accepting that the Petitioners are Public Health Inspectors who
had been promoted to Grade I and subsequently absorbed into the Provincial Public
Service of the Western Province, dispute the Petitioners’ contention that the 2016
promotion process continued to constitute the operative basis upon which promotions
were required to be made. The Respondents submit that the seniority lists of Public Health
Inspectors have been subject to revision over time and that such lists are maintained and
updated by the office of the Provincial Director of Health Services for official purposes,

including promotions.

13. The Respondents submit that although applications were called and interviews were
conducted in 2016, no appointments were made pursuant thereto. They contend that, in
the intervening period, further revisions to the Seniority List took place. A revised
Seniority List was prepared in 2017, another update was made in 2019, and following
further consideration by the relevant authorities, a reformulated Seniority List marked R6
was prepared and submitted in 2022. According to the Respondents, R6 is the most recent
Seniority List applicable to the Public Health Inspectors in the Western Provincial Public

Service and was prepared after, inter alia, considering the views of the Petitioners.

14. In those circumstances, the Respondents contend that there was no legal impediment to
calling for fresh applications in 2019. Their position is that the decision was rational and
reasonable because several years had elapsed since the applications were initially called
and the 2016 interviews were conducted, during which period the status and circumstances
of the relevant officers could have changed. They further contend that no appointments
had been made pursuant to the 2016 process and that the subsequent calling of applications

therefore did not unlawfully interfere with any completed promotion process.

15. The Respondents further rely upon the conduct of the Petitioners themselves. They

submit that, after the fresh applications were called in 2019, the Petitioners submitted their
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respective applications and participated in the interview held on 26 September 2019. It is
therefore contended that the Petitioners accepted and acquiesced in the fresh promotion
process and cannot, having participated therein, subsequently seek to invalidate that very
process. The Respondents characterise this as an attempt by the Petitioners to approbate

and reprobate in respect of the same matter.

16. The Respondents also contend that the reliefs sought by the Petitioners are misconceived
because they are founded upon a Seniority List and an interview which are no longer
operative. In particular, they submit that P15 has been cancelled and is no longer in
operation, while P43 has also been cancelled and replaced by R6. Accordingly, the
Respondents contend that an order directing promotions based on P15 would disregard
the current Seniority List and would not correspond with the present factual and

administrative position.

17. Finally, the Respondents contend that the application is time-barred. They submit that
the Petitioners seek, in substance, to challenge the failure to effect promotions on the basis
of the interview conducted on 10 October 2016, yet did not challenge that alleged failure
until the institution of the present proceedings, more than two years and ten months
thereafter. On that basis, the Respondents maintain that the Petitioners are not entitled to
invoke the fundamental-rights jurisdiction of this Court in respect of the matters

complained of.

18. Accordingly, the Respondents’ position is that their conduct was lawful, rational and
reasonable; that there has been no violation of the Petitioners’ fundamental rights under

Article 12(1) of the Constitution; and that the application should therefore be dismissed.
Consideration and Determination

19. Having considered the pleadings, documents and submissions of learned Counsel, it
appears to me that the principal question arising for determination is whether the decision
of the Respondents to call for fresh applications for promotion to the Supra Grade in 2019,
notwithstanding that an interview had previously been conducted on 10 October 2016,
amounted to an arbitrary or unreasonable exercise of executive or administrative power
to constitute a violation of the Petitioners’ fundamental rights guaranteed under Article

12(1) of the Constitution.
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20. At the outset, it is necessary to observe that the seniority position of Public Health
Inspectors in the Western Provincial Public Service was not static during the period
relevant to this application. The material placed before Court demonstrates that the
seniority lists were revised from time to time. The Seniority List marked P15 was the list
in existence when applications were initially called for promotion in 2016. However,
subsequent revisions took place in 2017 and 2019, and further consideration by the
relevant authorities resulted in the preparation of the reformulated Seniority List marked
R6 in 2022. The Respondents submit that R6 is the latest Seniority List presently

applicable to the Public Health Inspectors in the Western Provincial Public Service.

21. The circumstances leading to the revision of the seniority position also cannot be
disregarded. It is evident that representations had been made by the Sri Lanka Public
Health Inspectors Union and Regional Directors of Health concerning the perceived
injustice caused by determining seniority merely by reference to the date of appointment
to Grade I, particularly in circumstances where some officers had obtained their
promotions while serving in other Provincial Councils where the cadre structure and
promotional opportunities were different. It was against that background that the process

of revising the seniority position commenced.

22. In such circumstances, I am unable to accept the proposition that the Seniority List
marked P15 acquired an immutable or vested character merely because it was the list in
operation when the applications were initially called and the interview was conducted in
2016. A seniority list maintained for the purpose of administering a public service cannot,
in my view, be regarded as incapable of revision where legitimate administrative
considerations require its correction or updating, particularly where discrepancies in the
existing seniority position have been identified, and representations have been made by

the officers concerned.

23. It is also significant that the interview held on 10 October 2016 did not culminate in
appointments to the Supra Grade. The Petitioners themselves acknowledge that,
notwithstanding the interview, the results were not released, and the promotions were not
effected. Thus, the 2016 process did not result in any completed appointment or promotion

upon which the Petitioners could claim an accrued legal right.
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24. The Respondents have offered a rational explanation for the decision to commence a
fresh process in 2019. Several years had elapsed between the calling of applications and
the interview in 2016 and the subsequent process initiated in 2019. During that period, the
seniority position of the officers had been the subject of revision and further consideration.
In those circumstances, the decision to call for fresh applications cannot, without more,

be characterised as arbitrary, irrational or unreasonable.

25. In this connection, considerable significance must also be attached to the conduct of the
Petitioners themselves. Upon the calling of fresh applications in 2019, the Petitioners
submitted their respective applications and thereafter participated in the interview
conducted on 26 September 2019. The Petitioners now seek to challenge the very process
in which they voluntarily participated. Although the Petitioners contend that they
submitted their applications as a precautionary measure, their participation remains a
relevant circumstance when assessing whether the conduct of the Respondents was so

arbitrary or unreasonable as to constitute a violation of Article 12(1).

26. I am therefore of the view that the Petitioners cannot, in the circumstances of this case,
rely upon their participation in the fresh process as a basis for challenging that process
itself, while at the same time seeking to revive a process commenced several years earlier
which had not resulted in any appointment. The principle that a party cannot approbate
and reprobate in relation to the same matter is also relevant to an assessment of the

Petitioners’ conduct in the present case, as contended by the Respondents.

27. I next turn to the contention concerning the Seniority List marked P43. The Petitioners
contend that P43 was an undated list subsequently introduced by the Respondents and
that it was not the approved Seniority List at the time applications were called in 2019.
However, the material placed before Court, including the Respondents’ position,
demonstrates that the seniority position underwent further revision in 2019. In particular,
P43 is, in substance, the same Seniority List as that identified as R4 in the Respondents’
documents. The fact that the Petitioners refer to it as P43 does not, therefore, by itself
establish that it was an unauthorised or wholly separate Seniority List introduced for the

purpose alleged by the Petitioners.

28. Of particular relevance is the last page of the said Seniority List, where the principal office

bearers of the relevant Trade Union have placed their signatures and recorded that they
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had no objection to the Seniority List. This circumstance assumes significance because the
Petitioners have alleged that P43/R4 had been introduced with the intention of favouring
or giving priority to certain office bearers of Trade Unions. The contemporaneous
endorsements appearing on the final page of the list do not support that allegation. On the
contrary, the signatures and recorded absence of objection by the principal Trade Union
representatives tend to indicate that the Seniority List was considered by the relevant

representatives without objection at that stage.

29. In my view, an allegation of mala fides, favouritism or discriminatory treatment cannot
be sustained merely by assertion. Such an allegation must be supported by cogent material
demonstrating that the impugned administrative action was actuated by an impermissible
consideration. In the present Case, I do not find sufficient material upon which this Court
could conclude that the preparation or use of the relevant revised Seniority List was

motivated by an intention to favour particular Trade Union office bearers.

30. Further, the Respondents have explained that the Seniority List marked R4 was
subsequently reconsidered and reformulated following discussions among the relevant
authorities, resulting in the Seniority List marked R6. The Respondents state that R6 was
prepared after, inter alia, considering the views of the Petitioners and that it is presently

the operative Seniority List.

31. This subsequent development is important when considering the reliefs sought by the
Petitioners. The Petitioners seek, inter alia, to have promotions made on the basis of P15
and to have any decisions based on P43 quashed. Yet, according to the material before
Court, neither P15 nor P43/R4 presently constitutes the operative Seniority List, P43/R4
having itself been superseded by R6. Consequently, the relief sought would require the
Court to disregard the current seniority position and revive an earlier Seniority List which

is no longer operative.

32. I am also unable to accept the proposition that the failure to release the results of the 2016
interview, standing alone and without any further unlawful act, constitutes a continuing
violation of the Petitioners’ fundamental rights. The alleged failure to proceed based on
that interview occurred in the context of a promotion process which did not culminate in
appointments and during a period in which the seniority position itself was being

reconsidered and revised.
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33. This brings me to a further and, in my view, decisive consideration, namely the question
of delay. Article 126(2) of the Constitution requires an application alleging infringement
or imminent infringement of a fundamental right to be made within the constitutionally
prescribed period. The constitutional time limit is intended to ensure that alleged
infringements are brought before this Court without undue delay, while the relevant facts

and circumstances remain capable of effective judicial examination.

34. In the present case, the Petitioners principally seek to secure the benefit of the interview
conducted on 10 October 2016 and the Seniority List marked P15. The Petitioners were
aware, immediately following that process, that the results had not been released and that
the promotions had not been effected. Nevertheless, no fundamental-rights application
was instituted challenging that failure within the prescribed constitutional period. The
Respondents have specifically submitted that the Petitioners sought to challenge the failure
to effect promotions based on the 2016 interview only after a period exceeding two years

and ten months.

35. The subsequent calling of applications in 2019 cannot, in my view, be employed to revive
a cause of action which had already become time-barred. The substance of the Petitioners’
grievance remains that the Respondents ought to have proceeded with the 2016 process
and ought to have made the promotions on the basis of P15. That complaint had already
arisen and was known to the Petitioners well before the institution of the present

Application.

36. In the circumstances, I hold that, insofar as the Petitioners seek to challenge the failure to
release the results of the interview held on 10 October 2016 and seek consequential relief
based upon Seniority List P15, the present Application is time-barred. The subsequent
events relied upon by the Petitioners do not, in my view, create a fresh infringement of

their fundamental rights to revive that otherwise time-barred claim.

37. Even considered independently of the question of limitation, I am not persuaded that the
Respondents' decision to call for fresh applications in 2019 was arbitrary, irrational,
discriminatory or unreasonable. The decision was taken in circumstances where no
appointments had been made pursuant to the 2016 interview, the seniority lists had

undergone successive revisions, and several years had elapsed. The Petitioners themselves
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participated in the fresh process. These circumstances, considered cumulatively, provide

a rational basis for the course adopted by the Respondents.

38. Article 12(1) does not guarantee an individual a right to promotion merely because that
individual has participated in an earlier selection process. Nor does it require an
administrative authority to perpetuate an earlier process where circumstances material to

the administration of the public service have subsequently changed.

39. Having considered the totality of the circumstances, I find no sufficient basis to conclude
that the Respondents acted upon any impermissible consideration or that their decision to
recommence the promotion process was so unreasonable or irrational as to amount to a

violation of Article 12(1) of the Constitution.
Conclusion

40. For the reasons set out above, I am of the view that the Petitioners have failed to establish
that the Respondents, in calling for fresh applications for promotion to the Supra Grade
in 2019, acted arbitrarily, irrationally, unreasonably or contrary to the principles of

equality guaranteed by Article 12(1) of the Constitution.

41. 1 further hold that the Petitioners’ claim, insofar as it seeks to challenge the failure to
release the results of the interview conducted on 10 October 2016 and seeks promotions

based upon the Seniority List marked P15, is time-barred.

42. Moreover, P43/R4 was subsequently subjected to further consideration and was replaced
by the reformulated Seniority List marked R6, which the Respondents state is the current
Seniority List applicable to the Public Health Inspectors in the Western Provincial Public
Service. The relief sought by the Petitioners would therefore require this Court to direct
the Respondents to act upon a Seniority List and an interview which are no longer

operative, while disregarding the subsequent administrative process culminating in R6.

43. It is, however, of particular significance that learned Counsel for the Petitioners, at the
hearing of the present application, submitted that the Petitioners are agreeable to
promotions to the Supra Grade being effected based on the seniority reflected in R6. This
submission is nevertheless a relevant consideration in determining the nature of the relief

that may appropriately be granted in the circumstances of the present case.
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44. In these circumstances, I am satisfied that the Respondents have provided a rational and
reasonable explanation for the course adopted by them and that the Petitioners have failed
to demonstrate any discriminatory or arbitrary treatment warranting the intervention of
this Court under Article 126 of the Constitution. Accordingly, I hold that the Petitioners
have failed to establish a violation or imminent violation of the fundamental rights
guaranteed to them under Article 12(1) of the Constitution. The application is therefore

dismissed. There shall be no order as to costs.

Judge of the Supreme Court

Janak De Silva, J.
I agree.

Judge of the Supreme Court

Arjuna Obeyesekere, J.
I agree.

Judge of the Supreme Court
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