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Obeyesekere, J

(1) The Petitioner had been elected as a member of the Pradeshiya Sabha of
Hingurakgoda [the Pradeshiya Sabha] at the local government elections held in
1997. Having been re-elected at the election that followed in 2002, the Petitioner
had been appointed as its Vice Chairman in 2006 and as its Chairman in 2008. At the
local government elections held in 2011, the Petitioner had polled the highest
number of preferential votes among all candidates who contested for membership
in the Pradeshiya Sabha of Hingurakgoda and had been re-appointed as its
Chairman.



The Petitioner filed this application on 22" January 2014 complaining that the
notification dated 18™ January 2014 [P18a] sent by the 4™ Respondent, the
Commissioner of Local Government of the North Central Province to the 2™
Respondent, the Secretary, Pradeshiya Sabha of Hingurakgoda that the Petitioner is
deemed to have resigned from the office of Chairman of the Pradeshiya Sabha in
terms of the proviso to Section 169 of the Pradeshiya Sabha Act, No. 15 of 1987, as
amended (the Act) owing to his failure to have the annual budget passed by the
members of the said Pradeshiya Sabha, and therefore to take steps to fill the post
of Chairman arising from such vacancy, is arbitrary, capricious and ultra vires and is
therefore violative of his fundamental rights guaranteed by Articles 12(1) and
14(1)(g) of the Constitution.

While leave to proceed had been granted on 31 March 2014 for the alleged
violation of the said Articles, this Court had refused to grant interim relief staying
the operation of the said notification and any consequential steps arising therefrom.
Itis admitted that the post of Chairman was subsequently filled by another member.

The issue that needs to be determined in this application is whether the Petitioner
is deemed to have resigned from the office of Chairman of the Pradeshiya Sabha, as
notified by P18a.

| had the opportunity of considering this issue in H.M. Lalantha Sumith Seneviratne

v Pradeshiya Sabhawa of Padiyathalawa and others [CA (Writ) Application No.
57/2021; CA minutes of 10™" June 2021] and A.P. Ranasinghe Bandara v Anuradha
Yahampath, Governor of Eastern Province and others [CA (Writ) Application Nos.
61/2021; CA minutes of 10™" June 2021]. Those two cases dealt with a Chairman of
a Pradeshiya Sabha who had been appointed as the Chairman pursuant to being

elected at the local government elections held in 2018, and who had not submitted
the Budget to the relevant Pradeshiya Sabha for a vote but instead claimed that
since he had agreed with the amendments proposed by the members, the necessity
of the budget being voted upon did not arise. In each of the said cases, | took the
view that the proviso to Section 169 is mandatory, with the necessary consequence
being that the Chairman was deemed to have resigned from his office.



(6)

The learned Counsel for the Petitioner sought to distinguish this application from
the above judgments on two grounds. The first was that the factual circumstances
that led to P18a are different, in that in this application the Budget was in fact
submitted to the members of the Pradeshiya Sabha for a vote. The second was that
the proviso to Section 169 by which a Chairman of a Pradeshiya Sabha is deemed to
have resigned from his office due to his inability to have the budget approved by its
members was introduced only in 2012 by the Local Authorities (Special Provisions)
Act, No. 21 of 2012, by which time the Petitioner had already been elected as a
member and appointed as the Chairman of the Pradeshiya Sabha. While the learned
Counsel for the Petitioner is factually correct on both grounds, I shall now proceed
to consider the applicability of the provisions of the Act and in particular Sections
168, 169 and the proviso to Section 169 in the light of the facts and circumstances
of this application.

The Pradeshiya Sabha Act

(7)

The Act was enacted in 1987 to provide for the establishment of Pradeshiya Sabhas
with a view to providing greater opportunities for the people to participate
effectively in the decision making process relating to administrative and
development activities at a local level. This is reflected in Section 2(1) of the Act in
terms of which the Minister may, with a view to facilitating the effective
participation of the people in local government and development functions, declare
by Order published in the Gazette any area to be a Pradeshiya Sabha area for the
purposes of the Act.

Section 3 provides that, “the Pradeshiya Sabha constituted for each Pradeshiya
Sabha area shall be the local authority within such area and be charged with the
regulation, control and administration of all matters relating to public health, public
utility services and public thoroughfares and generally with the protection and
promotion of the comfort, convenience and welfare of the people and all amenities
within such area”.

In addition to the above, Pradeshiya Sabhas are responsible for the maintenance of
public drains, waterways, public fairs, local markets, lighting of streets and public



(10)

(11)

(12)

places etc. Thus, a Pradeshiya Sabha plays a very important and critical role in the
day to day lives of our People.

Elections to elect members to a Pradeshiya Sabha are held every five years in terms
of the Local Authorities Elections Ordinance, as amended. Members so elected are
holding office as trustees of the People and are required to address the day to day
issues of the People resident within each Pradeshiya Sabha in an expeditious and
efficient manner. It is the paramount duty of all elected representatives of the
People to ensure good governance at all times, maintain strict financial discipline in
respect of the funds of the local authority they manage as Trustees of the People,
and refrain from any abuse of power.

There are four provisions of the Act which are of particular relevance to the issue
that needs to be determined, namely Sections 14, 168, 169 and the proviso to
Section 169 of the Act.

| shall commence with Section 168, in terms of which:

“(1) The Chairman of every Pradeshiya Sabha shall each year on or before such
date and in such form as may be specified by rules, prepare and submit to
the Pradeshiya Sabha, a budget for the next succeeding year, and containing
an estimate of the available income and details of the proposed expenditure
for the ensuing year.

(2) Every Pradeshiya Sabha shall finally consider and adopt the budget
together with the amendments, if any, before the commencement of the
year to which such budget relates.

(3) The Chairman of the Pradeshiya Sabha may at any time prepare a
supplementary budget and lay it before the Pradeshiya Sabha.

(4) The Pradeshiya Sabha may pass, modify or reject all or any of the items in
any budget or supplementary budget or add any item thereto.”



(13)

(14)

(15)

Thus, Section 168 clearly establishes two important factors. The first is that the
Chairman of the Pradeshiya Sabha shall be responsible for the (a) preparation of the
budget of the Pradeshiya Sabha in terms of the law for the next succeeding year,
and (b) submission of such budget to the members of the Pradeshiya Sabha for their
consideration and approval. The second is that the members of such Pradeshiya
Sabha shall consider the budget presented by the Chairman and either pass, modify
or reject such budget.

The critical element of Section 168 is that a budget approved by the members of the
Pradeshiya Sabha must be in place by 1% January of each year. The necessity for a
Pradeshiya Sabha to have in place a budget for each year approved and adopted by
its members is critical since the ability of the Pradeshiya Sabha to carry out its
statutory functions in the following year is intrinsically linked to having a budget duly
passed by the members of the Pradeshiya Sabha. Furthermore, it demonstrates the
ability of the Chairman to command the confidence of the majority of the members
of the Pradeshiya Sabha as well as have the necessary finances to attend to the day
to day operations and the vital developmental activities of the Pradeshiya Sabha.

The next provision that is relevant to this application is Section 169 which reads as
follows:

“If the Pradeshiya Sabha modifies or rejects all or any of the items in any budget
or supplementary budget or adds any item thereto, and

the Chairman does not agree with any such decision of the Pradeshiya Sabha

he shall re-submit the budget or supplementary budget to the Pradeshiya Sabha
for further consideration.

Where a budget or supplementary budget is not passed by the Pradeshiya Sabha
within two weeks after it is re-submitted,

such budget or supplementary budget shall, notwithstanding that it has not been
passed by the Pradeshiya Sabha, be deemed to be the duly adopted budget or
supplementary budget of the Pradeshiya Sabha.”



(16) Thus, in terms of Section 169, the budget submitted by the Chairman shall be

(17)

(18)

(19)

considered as the duly adopted budget of a Pradeshiya Sabha, even though the said
budget has not been passed by the Pradeshiya Sabha and therefore does not have
the support of the majority of the members of the Pradeshiya Sabha. The law has
therefore provided a concession to a Chairman of a Pradeshiya Sabha to continue in
office notwithstanding the fact that the Chairman may not have the support of the
majority of the members of the Pradeshiya Sabha. | must perhaps emphasise that
notwithstanding the above deeming provision in favour of a Chairman, the
obligation placed on the Chairman by Section 168 to submit the budget to the
Pradeshiya Sabha and to take a vote on such budget must still be complied with, and
that the concession under Section 169 extends only to a Chairman who submits a
budget to the Pradeshiya Sabha and permits the members to vote on the said
budget.

It must be noted that in terms of Section 14 of the Act:

“(1) All matters or questions authorized by this Act or by any other written law
to be decided by a Pradeshiya Sabha shall be decided upon by the majority
of members present at any meeting of the Pradeshiya Sabha held in
accordance with the provisions of this Act

(2) Where the votes of the members present at any meeting are equally divided
in regard to any question, the Chairman, Vice-Chairman or other member
presiding at the meeting shall, in addition to his vote as a member, have a
casting vote.”

Thus, wherever the Act refers to a decision of the Pradeshiya Sabha or requires a
decision to be taken by the members of the Pradeshiya Sabha, it is imperative that
such decision is taken by way of a vote of the members present at a general or
special meeting of the Pradeshiya Sabha. This position is clearly reflected in Section
169 of the Act which requires a decision of the Pradeshiya Sabha upon the
submission, and where applicable, upon re-submission of the budget.

Thus, the law as it stood in 2011 when the Petitioner was elected as a member of
the Pradeshiya Sabha of Hingurakgoda and appointed as its Chairman was that as

10



long as the budget had been presented to the Pradeshiya Sabha, the said budget
shall be deemed to be the duly adopted budget of such Pradeshiya Sabha,
notwithstanding the fact that it had not been passed by its members.

Proviso to Section 169

(20) A significant amendment to Section 169 was made by Section 17 of the Local
Authorities (Special Provisions) Act, No. 21 of 2012 with the addition of a proviso to
the said Section.

(21) The decision in P18a that culminated in this application arises from the application
of the said proviso to Section 169, which reads as follows:

“Provided that, if the Council according to sections 168 and 169 of this Act
modifies or rejects all or any items in any budget or supplementary budget or
adds any item thereto which was submitted to the Council at any time by the
Chairman after a period of two years since the commencement of the term of
office of the Council, and

if the Chairman does not agree to such decision of the Council,
he shall resubmit the said budget to the Council for further consideration.

Where a budget or supplementary budget is not passed by the Council within two
weeks after it is resubmitted for the second time,

the Chairman shall be deemed to have resigned from the office of Chairman at
the end of the said period of two weeks.

(22) | must state that Section 169 and the proviso contemplates two decisions of the
Pradeshiya Sabha which attract the provisions of Section 14 and therefore requires
a vote by the Pradeshiya Sabha. The first is the decision of the Pradeshiya Sabha to
modify, add or reject the budget. The acceptance of a modification and/or an
addition, or the rejection of the budget as a whole, should be by way of a majority
vote of the Pradeshiya Sabha. The second is the decision of the Pradeshiya Sabha to
pass the budget that has been re-submitted by the Chairman.

11



Deeming provisions

(23) The purpose and the consequences of inserting a deeming provision was explained
in Jinawathie and others v Emalin Perera [(1986) 2 Sri LR 121; at pages 130 and 131]
where Ranasinghe, J (as he then was) stated as follows:

“In statutes the expression "deemed" is commonly used for the purpose of
creating a statutory fiction so that the meaning of a term is extended to a subject
matter which it properly does not designate. Thus where a person is "deemed to
be something" it only means that whereas he is not in reality that something the
Act of Parliament requires him to be treated as if he were. When a thing is deemed
to be something, it does not mean that it is that which it is deemed to be, but it is
rather an admission that it is not what it is deemed to be, and that
notwithstanding it is not that particular thing it is nevertheless deemed to be that
thing. Where a statute declares that a person or thing shall be deemed to be or
shall be treated as something which in reality it is not, it shall have to be treated
as so during the entire course of the proceeding-vide Bindra: Interpretation of
Statutes (6 Ed.) pp. 91 2-914. In such a case it has also to be so treated as that
something else with the attendant consequences -Stroud - Vol. 2 — (4™ Ed.) Words
and Phrases, p. 716. So too:

"If you are bidden to treat an imaginary state of affairs as real, you must surely,
unless prohibited from doing so, also imagine as real the consequences and
incidents which, if the putative state of affairs had in fact existed, must
inevitably have flowed from or accompanied it.......................... The statute says
that you must imagine a state of affairs; it does not say that having done so,
you must cause or permit your imagination to boggle when it comes to the
inevitable corollaries of that state of affairs".

- per Lord Asquith in the case of East End Dwellings Co., Ltd. v. Finsbury Borough
Council [1952 A.C. 109, 132]. Thus where, in pursuance of a statutory direction, a
thing has to be treated as something which in reality it is not, or an imaginary
state of affairs is to be treated as real, then not only will it have to be treated so
during the entire course of the proceeding in which such assumption is made, but
all the attendant consequences and incidents, which, if the imagined state of

12



(24)

(25)

affairs had existed, would inevitably have flowed from it, have also to be imagined
or treated as real.” [emphasis added]

Jinawathie [supra] has been followed by this Court inter alia in Kotagala Plantations
Ltd. v Kularatna and others [(2002) 2 Sri LR 392], Wickremanayaka and another v
Jayasekera and another [(2002) 2 Sri LR 261], Susangatha De Fonseka v Pussewalage
Ashokalatha [SC Appeal No. 107/2015; SC Minutes of 13" November 2023], and the
Industrial Disputes (Special Provisions) Bill [SC (SD) No: 30/2022].

In its Determination in Petroleum Products (Special Provisions) (Amendment) Bill
[SC (SD) Nos. 50 — 52/2022], this Court, while reaffirming the above position in
Jinawathie [Supra], went on to hold as follows:

“Bennion, Statutory Interpretation (5% Ed., page 950) states:

“The intention of a deeming provision, in laying down a hypothesis, is that the
hypothesis shall be carried as far as necessary to achieve the legislative
purpose, but no further.”

Hence a deeming provision must be constantly construed contextually and in
relation to the legislative purpose to ascertain its true effect.

In Sv. Rosenthal 1980(1) SA 65(A). Trollip J. (at 75H-76A) went on to explain some
of the usual meanings and effect of deeming provisions as follows:

“That which is deemed shall be regarded or accepted (i) as being exhaustive of
the subject-matter in question and thus excluding what would or might
otherwise have been included therein but for the deeming, or (ii) in
contradistinction thereto, as being merely supplementary, i.e., extending and
not curtailing what the subject-matter includes, or (iii) as being conclusive or
irrebuttable, or (iv) contrarily, thereto as being merely prima facie or
rebuttable. | should add that, in the absence of any indication in the statute to
the contrary, a deeming that is exhaustive is also usually conclusive, and one
which is merely prima facie or rebuttable is likely to be supplementary and not
exhaustive.”

13



(26) The effect of the deeming provision contained in Section 181(2) of the Town and
Country Planning Act 1971 was the subject of discussion in Inland Revenue
Commissioners v Metrolands (Property Finance) Ltd [(1981) 1 WLR 637], where
Nourse, J in the Chancery Division went on to hold as follows [from pages 645 —646]:

“Mr. Potter’s general submission that deeming provisions must be construed to
have effect only for the purposes for which they were enacted is based on the
judgment of the Court of Appeal in Murphy v Ingram [1974] Ch. 363. In that case,
Russell L.J., in delivering the judgment of the court, said at p. 370 that it had been
remarked upon high authority that in considering “deeming” provisions in
statutes it was important to have in mind what appeared to be the purpose of
their enactment. For that the court referred to some earlier authorities to which |
shall come in a moment. ...

The earlier authorities on deeming provisions started with Ex parte Walton (1881)
17 Ch.D 746. That was a case on section 23 of the Bankruptcy Act 1869 (the
predecessor of section 54 of the Act of 1914), which enabled a trustee in
bankruptcy to disclaim, amongst other things, a lease belonging to the bankrupt,
whereupon it was deemed to have been surrendered on that date. It was held by
the Court of Appeal that such a disclaimer operated as a surrender only so far as
was necessary to relieve the bankrupt and his estate and the trustee from liability,
and did not otherwise affect the rights or liabilities of third parties in relation to
the property disclaimed. At the end of the judgment of James L.J. there appears
this passage, at pp. 756-757:

“When a statute enacts that something shall be deemed to have been done,
which in fact and truth was not done, the court is entitled and bound to
ascertain for what purposes and between what persons the statutory fiction is
to be resorted to. Now, the bankruptcy law is a special law, having for its object
the distribution of an insolvent’s assets equitably amongst his creditors and
persons to whom he is under liability, and, upon this cessio bonorum, to release
him under certain conditions from future liability in respect of his debts and
obligations. That being the sole object of the statute, it appears to me to be
legitimate to say, that, when the statute says that a lease, which was never

14



surrendered in fact (a true surrender requiring the consent of both parties, the
one giving up and the other taking), is to be deemed to have been surrendered,
it must be understood as saying so with the following qualification, which is
absolutely necessary to prevent the most grievous injustice, and the most
revolting absurdity, ‘shall, as between the lessor on the one hand, and the
bankrupt, his trustee and estate, on the other hand, be deemed to have been
surrendered.”” ....

Those were the only authorities to which | was referred on the extent to which
deeming provisions or the like can be carried. From them | deduce these principles.
When considering the extent to which a deeming provision should be applied,
the court is entitled and bound to ascertain for what purposes and between
what persons the statutory fiction is to be resorted to. It will not always be clear
what those purposes are. If the application of the provision would lead to an
unjust, anomalous or absurd result then, unless its application would clearly be
within the purposes of the fiction, it should not be applied. If, on the other hand,
its application would not lead to any such result then, unless that would clearly
be outside the purposes of the fiction, it should be applied.” [emphasis added]

(27) The law pertaining to the application of a statutory fiction introduced by a deeming
provision is further explained in Interpretation of Statutes by N.S. Bindra [12%
edition]as follows:

“The word ‘deemed’ is used a great deal in modern legislation. Sometimes, it is
used to impose for the purpose of a statute an artificial construction of a word or
phrase that would not otherwise prevail. Sometimes, it is used to put beyond
doubt a particular construction that might otherwise be uncertain or to give a
comprehensive description that includes what is obvious, what is uncertain and
what is, in the ordinary sense, impossible. However, the mere use of the word
‘deemed’ is not in itself sufficient to set up a legal fiction. Legal fiction is treating
something not done as done and this requires legislative authority. Courts
cannot set up legal fictions without such authority.” [Page 267; Footnotes
excluded; emphasis added]

15



“Where the legislature says that ‘something should be deemed to have been
done’ which in truth has not been done, it creates a legal fiction and in that
case, the court is entitled and bound to ascertain for what purposes and
between what persons the statutory fiction is to be resorted to and full effect
must be given to the statutory fiction and it should be carried to its logical
conclusion.” [Pages 267-268; Footnotes excluded; emphasis added]

In Mahadeosa Makamansa v Deputy Commissioner [(1954) ILR Nag 341], the
Court had to consider the fiction created by Section 18 of the Central Provinces
and Berar Municipalities Act, 1922. The provision created a legal fiction that
though neither the president nor the vice-presidents of municipalities were
members of the Municipal Committee, they shall be deemed in all cases ‘to be
members under this Act’. The Court considered the fiction created by the Act, and
observed:

“As we understand the law relating to the application of statutory fictions to
facts, the Court has got in the first instance to determine what are the limits
within which and the purposes for which the Legislature has created the
fiction. This may be determined from the actual words used in creating that
fiction, and those words must be given their literal and full effect, unless in
doing so the purposes of creating the fiction are not achieved.” [Page 268,;
emphasis added]

The purpose of the deeming provision

(28) Thus, when called upon to give effect to the deeming provision introduced by the
proviso to Section 169, this Court must ascertain the purpose for which the
legislature created the said fiction. The purpose behind the deeming provision in the
proviso is reflected in the following passage taken from the speech made by the
then Prime Minister when the said amendment was moved in Parliament :

“0d DG 650 gr Ok 6ERHEHS MO0 BOEK g, &§ E®SHDOW) OeHdP
9520). MO OcHPR HERMD). gw Ok AN Huses & omed Ol DO
DNSD®, @S 60 DAXOR e il BECHEOHE Pwiem MO B HroE) @S
DOHE. & HOBL ©OIK DD Huses & omed gSe VIPOOr DHOWOS Sd
MAD DDt Do ONE. B e WD MBND & med & 8 Bgedg PWTED
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DO e HoE S5l gOB. c@WE, SHDIPDED DEDV &8 )SReRSNnedDs
DOSes Ol ecMed MABD N0 Fwoidw HOEB. 8§ ) 6P OO omed, &d
2®0 MED 6H EBD Omed Oif) ecean & Ot BEeDEO ondid »® S» Huriew
DO Ve, GEOEED Ol BPeDEH OB gk Ok CRIWHS LoD WOSE. IODG
0 6RO WMD), SR SOPEHHRD DD MD), LINSHD RDDOE BHD),
Gx)ENED 6D WMD) HuE) & HES e d O DOHD).

Ocf) 800n Hoad) 9P & PR ewie, e, S 62eOE &3 POW HwE) S OxE HO®
ewiOxB. 6cOMOD & ar Ok CERAI® BOIBKO O ey & EMEHDO®) @O 6 ™
Do, O® Hodes Fo coed. e®wme OO O eeMeE WD OB D
D®ers® Omie FHOIRn DSes. e, Hedm HBD® ®IOWD; 1987 0PRm WO @ HH®
®OWO 6K i eCRINHS MO0 80K ar & medDowr Send® @IND). DA
B0 oded S0 guPn DOD). dem® & S Fmded Sootents Ded OB giH
Defesd. c@we Ol ccems wi®D ond I, T ©PPm OE LSO WONHD). Y
Hnsies) S SN, &§ efred EaMmden ®iéd ®) PRIENCOIBH GHOD
OO Om OE exMeOR.

& 555) omedHdiens 0y §%) D cmPemndd €150 ot D EMSeHDOEn
or 0 ©5» Qs 0x0). § gOSDIEDE HMEHDOERS GEREHDs dMND). YW & HOg
O®IEHDOR) @B Bies’ ator. & 508 OMEHDOR) OeHPR gSND). On®) SHewiBmenty
®OW0 & ° Oy 59D S cwed. edwme § EHSHOOWes HWRNS®EO
O0iR g o & ofvEWD DOIERTONE emedE Omim HedFex. OnemO &
QfORWY Soie @IND). 8 SHMD o WOY eweNy HOKO & 9E® ewivnd Do
200 @® wdom woOSes.”

(29) While being mindful of the aforesaid legislative purpose, a careful reading of the
proviso to Section 169 reveals that with its introduction, the concession provided to
a Chairman by Section 169 to continue in office notwithstanding his inability to have
the duly submitted budget passed by a majority of the members of the Pradeshiya
Sabha has been limited to the first two years in office. After the first two years, it is
not only imperative that the budget is submitted to the Pradeshiya Sabha, it is also
imperative that the budget is passed by majority decision. The law has provided a
Chairman with two opportunities of having the budget approved by the members.
The difference between the first two years and the period thereafter is that, in the
latter period, if the Chairman fails to submit and have the budget for the following
year approved by 315" December of the preceding year at least at the second
opportunity, the Chairman shall be deemed to have resigned from his office.
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(30)

This is the outcome a literal interpretation of the proviso to Section 169 would give
rise to. | am of the view that this Court is obliged to give effect to such interpretation
unless it’s established to the satisfaction of this Court that the circumstances that
are unique and peculiar to the case before Court would warrant a departure from
such literal interpretation as it would otherwise result in an absurdity and thereby
undermine the true legislative purpose behind the introduction of the deeming
provision.

Summary of Sections 168, 169 and the proviso to Section 169

(31) The aforesaid provisions can therefore be summarised as follows:

a)

The obligation of preparing the budget is with the Chairman — vide Section 168;

b) The obligation of submitting the budget to the Pradeshiya Sabha is with the

d)

f)

Chairman — vide Section 168;

The obligation of calling for a meeting of the Pradeshiya Sabha and having the
budget passed by the Pradeshiya Sabha is at all times with the Chairman — vide
Section 169;

In the first two years however, even if the budget is not passed, it is deemed that
the budget submitted by the Chairman is the duly adopted budget of the
Pradeshiya Sabha — vide Section 169;

After the first two years, the budget presented by the Chairman must be passed
by the Pradeshiya Sabha, with the Chairman being provided two opportunities of
seeking the approval of the members — vide the proviso to Section 169;

After the first two years, the failure on the part of the Chairman to have the budget
passed either at the first or second opportunities afforded to him would attract
the consequences set out in the proviso to Section 169 — i.e. the Chairman is
deemed to have resigned from office by operation of law.
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Facts in brief

(32)

(33)

(34)

(35)

(36)

This being the legal position, | shall now consider the facts of this application that
led to the issuance of P18a.

The Petitioner states that by letter dated 1% April 2013 [P5a], the 2" Respondent
had requested all officers attached to the Pradeshiya Sabha to submit the
information referred to therein that were required for the formulation and
preparation of the budget for the year 2014. P5a had been followed by a letter
issued on the same day by the Petitioner [P5b] addressed to all members of the
Pradeshiya Sabha calling for the details set out therein, including proposals with
regard to the development projects that need to be carried out in 2014 and the
budgetary requirements that must be in place in order to implement such projects.

Several meetings had been held thereafter in order to prepare and finalise the
Budget. By letter dated 2" November 2013 [P6a], the Petitioner had invited the
members of the Pradeshiya Sabha to be present for a meeting on 6" November 2013
to discuss the draft Budget. However, only six members had been present at the said
meeting. At the monthly meeting of the Pradeshiya Sabha held on 27" November
2013, the Petitioner had once again requested the members to submit their views
and recommendations on the draft Budget. Regrettably, only eight members had
responded, prompting the Petitioner to circulate the draft Budget with his letter
dated 6" December 2013 [P6b] with a request that they convey their views and any
amendments that they wish to make, by 13" December 2013.

The Petitioner states that he received suggestions and recommendations from
several members which he incorporated into the draft Budget and presented to the
members at the monthly meeting held on 17" December 2013. The Petitioner states
further that the draft Budget was read in full at the said meeting and at the request
of the 11" Respondent, a member of the Pradeshiya Sabha the meeting was
adjourned to enable the members to further examine the Budget.

The Budget was presented to the members of the Pradeshiya Sabha at the meeting
held on 24™ December 2013. The Petitioner states that the Budget was debated and
at the vote that followed, 12 members had voted against the Budget while only six
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(37)

(38)

members had voted for the Budget. The Petitioner states that even though the
Budget was defeated, ‘no suggestions, recommendations, corrections, additions
etc., were submitted by any of the members voting against the Budget’, in spite of
him having requested the members to do so. It is thus the position of the Petitioner
that the members who voted against the Budget did so not due to any deficiency in
the Budget but due to political reasons. Be that as it may, the meeting had been
adjourned for 08:45 am on 315 December 2013 for the purpose of resubmitting the
Budget.

Even though the Petitioner states that ‘no suggestions, recommendations,
corrections, additions etc., were submitted by any of the members voting against the
Budget’, he opted to ‘incorporate the proposals and amendments put forward by
the members’, and that, ‘after considering all discussions that took place on 24t
December 2013, a revised budget was prepared to be submitted on 315t December
2013’

The Petitioner states that he fell ill on his way to the meeting scheduled for 31*
December 2013 and was admitted to the Hingurakgoda District Hospital. He states
that as he could not attend the meeting, he had requested the 3™ Respondent, the
Deputy Chairman of the Pradeshiya Sabha to submit the ‘revised’ Budget, which the
37 Respondent had refused to do. The Petitioner states that he however got to know
around noon that day of the following matters:

(a) The 3 Respondent had proceeded with the meeting around 1 % hours later
than the scheduled time;

(b) Only the 14t —24%" Respondents who had already voted against the Budget on
24" December 2013 were present at the said meeting;

(c) The 9t —13™ Respondents had not attended the meeting since they had been
of the view that the meeting will not be held;

(d) Instead of presenting the ‘revised’ Budget, the 3™ Respondent had presented
the Budget which had already been defeated on 24™ December 2013;
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(39)

(40)

(e) The Budget that was presented by the 3" Respondent had been defeated for
the second time with three members voting for, three members abstaining and
six members voting against the Budget.

If I may reiterate, the Act required that the Budget for 2014 be prepared and
submitted by the Chairman and be approved by the members of the Pradeshiya
Sabha of Hingurakgoda on or before 31° December 2013. The above facts clearly
reveal that even though the Petitioner submitted the Budget prior to 31 December
2013, the members of the Pradeshiya Sabha did not approve the Budget for 2014
by that date. Thus, on the face of it, the proviso to Section 169 was triggered on 31°
December 2013.

The 2" Respondent, in spite of being fully aware of the consequences of the Budget
not being approved by 315t December 2013, had informed the 4" Respondent by
letter dated 6™ January 2014 [P16] that the meeting held on 31 December 2013
was invalid in terms of Rule 3(2) of the Pradeshiya Sabha Rules [P1] as the meeting
had commenced 30 minutes later than the scheduled time and thus, the Petitioner
is not deemed to have resigned from the office of Chairman. By letter dated 17t
January 2014 [P17b], the 4" Respondent had replied P16 confirming the position of
the 2" Respondent. However, the very next day, the 4" Respondent had changed
her position and by P18a informed the 2" Respondent that the Petitioner is deemed
to have resigned as Chairman.

Submissions of the Petitioner

(41)

(42)

My task is to determine the legality of the decision contained in P18a, or in other
words, to determine whether the budget of the 15 Respondent had been passed in
terms of the law, and if not, whether the Petitioner is deemed to have resigned from
the office of Chairman as provided for by the proviso to Section 169 of the Act.

In the course of his submissions and in the post hearing written submissions, the
learned Counsel for the Petitioner submitted that Section 169, prior to its
amendment in 2012, was used ‘as a political and anti-democratic weapon by
political conspirators and dictatorial Chairman which allowed them to continue in
office without the confidence of the majority of the members of the Pradeshiya
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(43)

(44)

(45)

(46)

Sabha’, and that the ‘introduction of the proviso ensured that Section 169 was not
used for any such political and undue advantage.” Thus, the Petitioner is in
agreement with the position advanced by the then Prime Minister at the time the
said amendment was debated in Parliament that it is contrary to democratic norms
of good governance to permit a Chairman who cannot get his Budget approved by
the members of the Pradeshiya Sabha since he does not command the confidence
of a majority of the members to continue, to continue to hold office as Chairman.

It was thereafter submitted on behalf of the Petitioner that the ‘significance of the
proviso is that after the completion of two years in office, a Chairman who rejects
the decision of a Pradeshiya Sabha to modify or reject a proposed budget and fails
to obtain a majority vote to pass the proposed budget which he resubmits to the
Pradeshiya Sabha within two weeks when the Budget is first voted on, is deemed to
have resigned from the office of Chairman.’ My understanding of the said submission
of the learned Counsel for the Petitioner is that he concedes that it is mandatory
that the budget presented by the Chairman be approved by the members of the
Pradeshiya Sabha and the failure to do so would trigger the proviso to Section 169.
Nothing more, nothing less.

The learned Counsel for the Petitioner however presented four arguments in
support of his position that notwithstanding the above, the proviso does not apply
to this application in view of the factual circumstances that led to P18a.

The first argument of the learned Counsel for the Petitioner was that at the time the
Petitioner was appointed as Chairman in 2011, the law that prevailed was limited to
Section 169 in terms of which the Budget is deemed to be the Budget of the
Pradeshiya Sabha notwithstanding the fact that it has not been passed by the
members of the Pradeshiya Sabha. He submitted further that the proviso introduced
in 2012 through Section 17 of the Local Authorities (Special Provisions) Act, No. 21
of 2012 does not apply to the Petitioner since the Petitioner by then, was already
holding office as Chairman.

| must state that in the application of the proviso, the legislature did not draw a
distinction between a Chairman who was elected or appointed prior to or after the
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(47)

(48)

(49)

(50)

said amendment came into force. | am therefore of the view that once the
amendment was passed by Parliament, it's the amended Act that will apply to which
even the Petitioner will be subjected to.

Furthermore, presenting the budget is an annual requirement and a continuing
obligation, and while the concession in the first two years can be justified as being a
grace period to permit a Chairman to settle down in office and arrange his affairs,
however undemocratic it may be as urged by the Petitioner himself, the removal of
such concession from the third year of office must apply to any Chairman,
irrespective of whether such Chairman had been appointed prior to or after the
introduction of the proviso. Hence, | am not in agreement with the first argument of
the learned Counsel for the Petitioner.

| must perhaps state that the legislature did in fact draw a distinction as argued by
the learned Counsel for the Petitioner but that was only in the latter part of 2014
when it introduced Section 169A by the Pradeshiya Sabha (Amendment) Act, No. 36
of 2014, which reads as follows:

“The provisions of the proviso to section 169 of the Pradeshiya Sabha Act as
amended by the Local Authorities (Special Provisions) Act, No. 21 of 2012 shall not
be applicable to any budget or supplementary budget to be submitted to a
Pradeshiya Sabha constituted in terms of the results of the elections held prior to
the date of coming into operation of Local Authorities (Special Provisions) Act, No.
21 of 2012 and Local Authorities Elections (Amendment) Act, No. 22 of 2012
respectively”.

The aforesaid amendment reinforces my view that as the law stood on 1% January
2014, the deeming provision in the proviso to Section 169 applied to the Petitioner.

The second argument of the learned Counsel for the Petitioner was that the proviso
was to become effective only once the Local Authorities Elections (Amendment) Act,
No. 22 of 2012, and more particularly Section 48 thereof, which introduced Section
66B to the principal enactment, came into effect. Section 66B(4) provided that if a
vacancy occurs in the office of Chairman in terms of Section 169, the Secretary of
the Political party to which the former chairman belonged to shall nominate another
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(51)

(52)

(53)

person to fill such vacancy. However, if the newly appointed Chairman too resigns,
the Pradeshiya Sabha shall be deemed to be dissolved and a Special Commissioner
shall be appointed for the balance period. It is clear that Section 66B sets out the
consequential steps that must be taken once the proviso to Section 169 has been
triggered. In the absence of the legislature drawing a distinction between a
Chairman elected or appointed prior to and after the amendment in 2012, | am of
the view that the provisions of Act No. 22 of 2012 would apply to the facts of this

application.

The third argument of the learned Counsel for the Petitioner was that the proviso
only applies where the Chairman autocratically persists in ignoring or disregarding
the will and intent of the members of the Pradeshiya Sabha and continues to present
a budget that has once been rejected since he does not agree with the decision of
the members, and not to a Chairman such as the Petitioner who amends the budget
that has once been rejected by the members.

| regret | am unable to agree with this submission as Section 169 and its proviso very
clearly stipulate that after the first two years, the budget presented by the Chairman
must be passed by the Pradeshiya Sabha for which the law has provided the
Chairman two opportunities, and where that does not happen, the Chairman shall
be deemed to have resigned from his office. In other words, the inability of the
Chairman to have the Budget passed by 31t December triggers the deeming
provision contained in the proviso to Section 169.

The final argument of the learned Counsel for the Petitioner was that according to
Rule 3(2) of the Pradeshiya Sabha Rules, if any meeting is delayed by 30 minutes
from the scheduled time, the 2" Respondent must re-schedule the meeting to a
convenient date not exceeding 15 days, and that since the meeting held on 31
December 2013 commenced over an hour and half late, the said meeting is invalid,
thus rendering the decisions taken at such meeting, including the vote on the
Budget, invalid. While the said Rule does not say that a meeting held 30 minutes
after the scheduled time is invalid, this submission is counterproductive as it is the
obligation of the Chairman to have the budget passed by 31 December, or else face
the consequences .
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Conclusion

(54) In the above circumstances, | am of the view that the Petitioner has failed in his
obligation to have the budget passed in terms of Section 168 and therefore the
deeming provision contained in the proviso to Section 169 has been triggered. A
literal interpretation of the deeming provision of the proviso to Section 169 warrants
me to conclude that the Petitioner is deemed to have resigned from the office of
Chairman of the 1% Respondent Pradeshiya Sabha with effect from 31t December
2013. The result is that there is a vacancy in the office of Chairman. This, in my view,
is what was intended by the legislature when it introduced the proviso to Section
169in 2012. P18a is therefore in order.

(55) Accordingly, I am of the view that the fundamental rights of the Petitioner
guaranteed by Articles 12(1) and 14(1)(g) have not been infringed by the
Respondents. This application is accordingly dismissed, without costs.

JUDGE OF THE SUPREME COURT
Sampath B. Abayakoon, J

| agree

JUDGE OF THE SUPREME COURT
M. Sampath K.B Wijeratne, J

| agree

JUDGE OF THE SUPREME COURT
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