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In the instant matter, the petitioner had been attached to the Vavunathivu
camp in the capacity of a police constable, attached to the Special Task Force
of the Sri Lanka Police.

The petitioner has complained of irrational and arbitrary decision of the
respondents to retire the petitioner under a wrong category, for example,
General Medical grounds other than medical reasons which is attributable to
terrorist attacks.

This court had granted leave under Article 12(1) of the Constitution.

According to the facts of the case, on 27.02.2007, as stated above, the
petitioner had been attached to the Vavunathivu camp. On that day, he had
been assigned with a special duty of being called upon to join the 11th
respondent to provide security at Webber ground Batticaloa due to the arrival
of former minister Mahinda Samarasinghe.

At the time of the arrival of the minister, Liberation Tigers of Tamil Eelam
(LTTE) had launched an attack on the ground with mortars and artillery. At
this point, the petitioner claims that he had sustained a certain impact on to
his left hand, which had caused him physical pain but the petitioner claims
that he has not been identified as an injured officer at that time but had
nevertheless informed the 11t respondent.

The respondents had stated in their written submissions that 17 other officers
had sustained injuries but the petitioner was not among them.

The petitioner further claims that the 11t respondent had informed him to
take some medical treatment, which he had done so. Thereafter, the petitioner
had served uninterruptedly till the 1st of April, 2007, when the petitioner had
taken leave to go home.



Thereafter, the petitioner had reported back to work only on the 25t of
September 2007, to the Maha Oya STF camp. The petitioner claims that he,
during this time, had taken medical treatment from Huruluwewa Government
hospital where he had taken an x-ray, according to which he was
recommended surgery.

Although the petitioner had taken leave and gone home, the respondents have
stated that he had failed to obtain medical leave, as a result of which, he had
been referred before a medical board to approve medical leave and to assess
the petitioner’s physical fitness to continue in service. The medical board had
declared on the 27t of June, 2007, that he was unfit for service and that he be
retired. Therefore, he had been retired with effect from 22nd of June, 2010, on
general medical grounds. It is submitted by the respondents that he could not
be granted with any other relief because the injuries sustained by him had not
been on record officially.

Thereafter, the petitioner had made several appeals and the Special Task Force
had appointed a special committee on the 26t of September, 2011, which
concluded that the petitioner had not sustained the injury on the 27th of
February, 2009, but in April, 2007, while he had been on leave at home.
Therefore, the committee had unanimously agreed with the decision formerly
made by the medical board.

The petitioner had cited Police Administration Circular bearing no. 21/88,
which had been issued in respect of officers, who had sustained injuries, as a
result of terrorist attacks.

The petitioner further alleges that, due to the conclusion of the Medical board,
he is unable to obtain any relief under the above circular. But the respondents
have stated that the petitioner had not forwarded any medical reports to
substantiate the fact that he sustained the impugned injury during the
terrorist attack on 27th February 2007. Therefore, the Medical board and the
committee appointed, rightfully concluded that his retirement should not be on
medical grounds, which deprives him of obtaining any relief under the above-
mentioned circular.

The respondents have alleged that the decision of the medical board dated 11tk
October 2010, had not been challenged by the petitioner in terms of Article 126
of the constitution, which states the timeline as one month from the alleged
incident. Therefore, the respondents further stated that the petition is estopped
from seeking relief under the provisions of the constitution.



Article 126(2) of the constitution states that a fundamental rights application
should be presented to the Supreme Court within one month of such violation,

According to S.C F.R 206/2008, decided on 9t of December, 2016 by Justice
Prasanna Jayawardena PC, J. it has been held that,

“In this regard, as stated earlier, the general rule is clearly that, this Court
will regard compliance with the “one-month limit" stipulated by Article 126
(2) of the Constitution as being mandatory and refuse to entertain or
further proceed with an application under Article 126 (1) of the
Constitution, which has been filed after the expiry of one month from the
occurrence of the alleged infringement or imminent infringement. However,
this Court has consistently recognized the fact that, the duty entrusted to
this Court by the Constitution to give relief to and protect a person whose
Fundamental Rights have been infringed by executive or administrative
action, requires Article 126 (2) of the Constitution to be interpreted and
applied in a manner which takes into account the reality of the facts and
circumstances which found the application. This Court has recognized that
it would fail to fulfill its guardianship if the time limit of one month is
applied by rote and the Court remains blind to facts and circumstances
which have denied a Petitioner of an opportunity to invoke the jurisdiction
of Court earlier.”

In the instant matter, the impugned incident occurred on 27t of February,
2007, in which the petitioner alleges he sustained injuries. But the
respondents have drawn the attention of the court to the daily record book
marked as P2, according to which, the incident had occurred on the 6th of
February, 2007. Upon perusal of P2, the description of the incident is legible in
the note and it further states that he would be receiving medical treatment. But
his further correspondence to his superiors has stated the date to be 27th
February, 2007. His statement made to the Police welfare unit has also stated
the date as 27th February, 2007. But as alleged by the respondents, he is
unable to substantiate his injuries with contemporaneous medical reports.

In this instance, the petitioner brings this courts attention to the documents
marked P4, P4A and P4B. P4 is the x-ray, which was allegedly taken on the 9th
of March, 2007, which the radiographer of the Batticaloa teaching hospital had
certified to be true by stating so in a note containing the hospital’s official seal
(P4A). Furthermore, the document marked P4B, includes a note by an
orthopaedic surgeon, who confirms that a fracture is visible in the x-ray
marked P4. The doctor had also certified the reply with his official seal. The



petitioner states that the evidence placed, contradicts the time period put forth
by the respondents as to when the injury took place, as the respondents allege
the injury occurred while he was on leave from the 1st of April, 2007. But
whether the injury occurred on the 27t of February, 2007 is still in question,
however, it does align with the time period of the injury occurring, according to
the petitioner. It also backs the claim of the petitioner that the injury took
place while the officer was on duty.

Despite the radiographer’s note validating what the petitioner claims, [ am not
inclined, in the circumstances of the case, to take the facts at face value, as it
is a vaguely worded note stating that the x-ray was taken on 09.03.2007.

Therefore, even if the time bar objection is overruled, the lack of medical
evidence to substantiate the grounds urged by the petitioner makes this court
to conclude that the fundamental rights of the petitioner under Article 12(1)
has not been violated.

As such, this Court is compelled to dismiss the instant application, with no
costs.

JUDGE OF THE SUPREME COURT

A. H. M. D Nawaz, J.
I agree.

JUDGE OF THE SUPREME COURT

Janak De Silva, J.

I agree.

JUDGE OF THE SUPREME COURT
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