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Obeyesekere, J

1)

2)

3)

This appeal arises from the judgment delivered on 26" July 2012 by the Provincial
High Court of the Central Province holden at Kandy exercising Civil Appellate
jurisdiction [the High Court]. By the said judgment, the High Court set aside the
judgment of the District Court of Matale [the District Court] and granted the
Substituted Plaintiff — Appellant — Respondent [the Plaintiff] the relief prayed for in
the plaint.

Aggrieved, the Defendant — Respondent — Appellant [the Defendant] sought and
obtained leave to appeal from this Court on 28" March 2013 on three questions of
law which are set out in paragraph 39 of this judgment.

The primary issue that needs to be determined in this case is whether the Plaintiff
has discharged the burden cast on a plaintiff in a rei vindicatio action, with the
Plaintiff claiming that the corpus in issue is praveni land [sometimes referred to as
paraveni] and not maruvena land [sometimes referred to as bandaral].

The facts in brief

4)

5)

The Plaintiff filed action on 7™ November 2002 in the District Court of Matale stating
that he is the owner of the land referred to in Schedule “B” to the plaint, in extent
of 9A 3R 14P, by virtue of Deed No. 1807 dated 23™ November 1974 [P4]. The
Plaintiff had referred to the several deeds by which his predecessors had acquired
title, with the earliest deed having been executed on 5™ December 1951. These
deeds were tendered in evidence during the trial [P8 — P15] and although initially
marked subject to proof, had been read in evidence without any objection at the
time the case of the Plaintiff was closed.

The Plaintiff acknowledged in the plaint that the rights of his predecessors in title
were subject to the performance of service to the Dambulla Raja Maha Viharaya,
which fact is reflected in the early deeds relied upon by the Plaintiff.



6)

7)

8)

9)

10)

The Plaintiff stated further that, (a) he had permitted the Defendant to cultivate the
said land, (b) the Defendant was therefore his licensee, and (c) the Defendant had
refused to vacate the said land in spite of the quit notice dated 31°* October 2002
served on the Defendant. The action of the Plaintiff was therefore a rei vindicatio
action.

The Plaintiff had accordingly sought the following relief:

(a) A declaration that the Plaintiff is the owner of the land referred to in Schedule
“B” to the plaint;

(b) Ejectment of the Defendant from the said land;

(c) Damages in a sum of Rs. 25,000 per month from 15 November 2002 until
delivery of vacant possession.

In his answer filed on 12™ September 2003, the Defendant, while denying the title
of the Plaintiff, sought a declaration of title on the basis that he had prescribed to
the land. He also claimed that he had effected improvements on the land which he
valued at Rs. 2.5m and sought to recover the said sum in the event the Plaintiff was
granted the relief that was sought.

Admissions and Issues were settled on 6™ July 2006. The parties admitted the
jurisdiction of the Court and that the land was subject to the performance of service
to the Dambulla Raja Maha Viharaya (2890 dew 98y efor @GR Os5®® Deded
OEm0n0 OB efers D BR®WS)].

In order to give context to the issue that needs to be determined in this appeal, |
shall first refer to, under the heading of ‘The rei vindicatio action’ the requirements
that a plaintiff in a rei vindicatio action must establish in order to succeed, the
burden of proof cast on the parties in a rei vindicatio action, and whether the case
of the defendant too can be considered in evaluating the case of the plaintiff. | shall
thereafter consider briefly what is a praveni land under the heading of ‘The feudal
land tenure system’, and thereafter proceed to consider the facts relating to the said
issue and the judgments of the District Court and the High Court.



The Rei Vindicatio action

11)

12)

13)

14)

The past decisions of this Court unite in holding that a party claiming a declaration
of title must have title in himself to the land in dispute and that the relief shall not
lie if he fails in that endeavour. While a carve out was formulated in Palisena v
Perera [56 NLR 407] in relation to lands that are the subject matter of permits issued
under the Land Development Ordinance, the plaintiff’s ownership of the corpus is
the very essence of a rei vindicatio action.

This position is trite law and was reiterated by Samayawardhena, J in Pinto and
others v Fernando and others [BALJ 2024/2025, Vol XXVII 474] when he stated that,
“In order to succeed in a rei vindicatio action, first and foremost, the plaintiff shall

prove his ownership to the property. If he fails to prove it, his action shall fail. This
principle is based on the Latin maxim “onus probandi incumbit ei qui agit”, which
means, the burden of proof lies with the person who brings the action.”

In Wille’s Principles of South African Law [9t" Edition (2007); page 539] the author
confirms that in order “To succeed with the rei vindicatio, the owner must prove on
a balance of probabilities, first, his or her ownership in the property. If a movable is
sought to be recovered, the owner must rebut the presumption that the possessor of
the movable is the owner thereof. In the case of immovables, it is sufficient as a rule
to show that title in the land is registered in his or her name. Secondly, the property
must exist, be clearly identifiable and must not have been destroyed or consumed.
Money, in the form of coins and banknotes, is not easily identifiable and thus not
easily vindicable. Thirdly, the defendant must be in possession or detention of the
thing at the moment the action is instituted. The rationale is to ensure that the
defendant is in a position to comply with an order for restoration.” [emphasis added]

Referring to the obligation of a plaintiff in a rei vindicatio action to establish the title
to the land, Chief Justice Dep stated in Preethi Anura v William Silva (SC Appeal No.
116/2014; SC Minutes of 5" June 2017), that the, “Plaintiff need not establish the
title with mathematical precision nor to prove the case beyond reasonable doubt as

in a criminal case. The plaintiff’s task is to establish the case on a balance of
probability.”



15)

16)

17)

18)

Chief Justice Sharvananda pointed out in Theivandran v_Ramanathan Chettiar
[(1986)] 2 Sri LR 219; at page 222] that once the legal title to the premises is admitted
or proved to be in the plaintiff, the burden of proof is on the defendant to show that

he is in lawful possession. A similar view was expressed in Pinto [supra] where it was
held that, “When the paper title to the property is admitted or proved to be in the
plaintiff, the burden shifts to the defendant to prove on what right he is in possession
of the property.”

In Banda v Soysa [(1998) 1 Sri LR 255; at page 259], Chief Justice G.P.S De Silva stated
that, “In a case such as this, the true question that a court has to consider on the

question of title is, who has the superior title? The answer has to be reached upon a
consideration of the totality of the evidence led in the case.” This statement is of
particular relevance to this appeal since the question that had to be determined in
that case was whether the corpus was praveni land.

Even though in a rei vindicatio action, the initial burden of establishing title is on the
plaintiff, it was held in Wasantha v Premaratne (SC Appeal No. 176/2014; SC
Minutes of 17t May 2021), that, “Notwithstanding that in a rei vindicatio action the
burden is on the plaintiff to prove title to the land no matter how fragile the case of

the defendant is, the Court is not debarred from taking into consideration the
evidence of the defendant in deciding whether or not the plaintiff has proved his
title. Not only is the Court not debarred from doing so, it is in fact the duty of the
Court to give due regard to the defendant’s case, for otherwise there is no purpose
in a rei vindicatio action in allowing the defendant to lead evidence when all he seeks
is for the dismissal of the plaintiff’s action.” [emphasis added]

The current position with regard to the manner in which evidence in a rei vindicatio
action must be considered has been summarised in Pinto [supra] in the following
manner:

“Whilst emphasising that (a) the initial burden in a rei vindicatio action is on the
plaintiff to prove ownership of the property in suit and (b) the standard of proof
in a rei vindicatio action is proof on a balance of probabilities, if the plaintiff in
such an action has “sufficient title” or “superior title” or “better title” than that of
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the defendant, the plaintiff shall succeed. No rule of thumb can be laid down in
what circumstances the Court shall hold that the plaintiff has discharged his
burden. Whether or not the plaintiff proved his title shall be decided upon a
consideration of the totality of the evidence led in the case.”

The feudal land tenure system

19)

An extremely useful discussion of the historical evolution of the feudal land tenure
system that prevailed in this Country during the times of the Sinhalese Kings is found
in the Full Bench decision in Appuhamy v Menike [(1917) 19 NLR 361] and Herath v
Attorney General [(1958) 60 NLR 193]. These two judgments have been considered
in the recent judgment of this Court in Sirisena and others v Matheshamy and
others [SC Appeal No. 82/2010; SC minutes of 28" March 2022] where
Samayawardhena, J stated as follows:

“The feudal land tenure system in Sri Lanka, commonly referred to as the
“rajakariya” system, is a historical one that started well before the colonial
periods. The Sinhala king was the lord paramount of all the land in the country.
On this basis (the) king granted away whole villages to temples or individual
persons on sannasa (ezy»es), royal grant etc., though much of the land was
already held by private parties. A village (©®) so granted to a temple is
viharagama (8@s:00®) or dewalagama (edoco®), and a village granted to an
individual is nindagama (£z/¢»®). The proprietor of a viharagama, dewalagama
or nindagama was known as ninda proprietor or ninda lord. Each such village
consisted of a number of holdings or allotments and each such holding was known
as panguwa (e-8). The ninda lord could assign such holdings to people subject
to service (rajakariya). Such people are known as nilakarayas (Zcziowss).
Nilakarayas were of two kinds, namely paraveni nilakaraya (06825 Sczacass) and
maruwena nilakaraya (@c;e02 Hezosows). Paraveni nilakaraya’s panguwa is
known as paraveni panguwa (sced5 e-08) whereas maruwena nilakaraya’s
panguwa is known as maruvena panguwa (@c;edz &), Paraveni nilakarayas
are those who held their lands before the nindagama or viharagama or
dewalagama was granted to the ninda lord, and maruvena nilakarayas are those
who received their lands from the ninda lord subsequent to the royal grant.



20)

21)

Paraveni nilakarayas are hereditary holders in perpetuity of the pangu subject to
the performance of different services to the ninda lord who could be the chief of
the temple or dewalaya. In practical terms, maruwena nilakarayas also fall into
the same category.”

The British colonial administration gradually abolished the feudal land tenure
system, first through reforms proposed by the Colebrooke-Cameron Commission
and later, following on a report by the Service Tenures Commission, consolidated
and codified the legal position that prevailed until then through the Service Tenures
Ordinance, No. 4 of 1870 [the Ordinance]. While in terms of Section 29 of the
Nindagama Lands Act, No. 30 of 1968, the Ordinance ceased to apply to any
nindagama land, the final step towards abolishing the feudal land system came
through the Land Reform Commission Law, No. 1 of 1972. The Ordinance however
continued to apply to viharagama and devalagama lands, while such lands were
excluded from the operation of the Land Reform Commission Law.

Section 2 of the Ordinance contained the following definitions, which | shall re-
produce since these definitions too give context to the issue at hand:

(a) “nindagama proprietor” shall mean any proprietor of nindagama entitled to
demand services from any praveni nilakaraya or maruwena nilakaraya, for
and in respect of a praveni pangu or maruwena pangu held by him.

(b) “temple” shall include vihara and dewala.

(c) “viharagama proprietor” or “dewalagama proprietor” shall include the officer
of any vihara or dewala respectively entitled to demand services from any
praveni nilakaraya or maruwena nilakaraya, for and in respect of a praveni
pangu or maruwena pangu held by him.

(d)  “praveni nilakaraya” shall mean the holder of a praveni pangu in perpetuity,
subject to the performance of certain services to the temple or nindagama
proprietor.



22)

23)

24)

(e) “praveni pangu” shall mean an allotment or share of land in a temple or
nindagama village held in perpetuity by one or more holders, subject to the
performance of certain services to the temple or nindagama proprietor.

(f)  “maruwena nilakaraya” shall mean the tenant at will of a maruwena pangu.

(g) “maruwena pangu” shall mean an allotment or share of land in a temple or
nindagama village held by one or more tenants at will.

While the definition of praveni nilakaraya specifically states that his rights are
subject to the performance of service, the definition of maruwena nilakaraya does
not provide that the provision of services to the proprietor is a condition of the
tenancy. However that does not mean that a maruwena nilakaraya is not required
to provide services to the proprietor. | say so for the reason that the definition of
nindagama or viharagama proprietor provides otherwise and recognises the
entitlement of the proprietor to demand services from both the praveni nilakaraya
and the maruwena nilakaraya. This stands to reason in that a maruwena nilakaraya
cannot be in a better position than a praveni nilakaraya when it comes to
performance of service.

Thus, whether it was praveni pangu or maruwena pangu, the relevant nilakaraya
was required to provide services to the proprietor, with the distinguishing factor
between the two being that the praveni nilakaraya, although the owner of the land
was still subject to the performance of services whereas the maruwena nilakaraya
was a tenant at will who was obliged to perform services only if so demanded by the
proprietor. Needless to state, the tenancy of the maruwena nilakaraya could have
been terminated at any time by the proprietor and hence, a refusal by the
maruwena nilakaraya to perform services may well have led to the termination of
the tenancy.

The above position is confirmed by Section 31 of the Nindagama Lands Act which
provides that, "nindagama land means any land in respect of which a proprietor
thereof was, prior to the date of the commencement of this Act, entitled to demand
services from any praveni nilakaraya or maruwena nilakaraya for and in respect of
a praveni pangu or maruwena pangu held by any such nilakaraya.”



25)

26)

27)

In an appeal to the Privy Council against the judgment of this Court in Herath v
Attorney General [supra], Mr. L.M.D De Silva delivering the opinion of the Privy
Council in Attorney General v Herath [(1960) 62 NLR 145] held that:

“It is common ground that a “nilakaraya” holds an allotment of land (known as a
“pangu”) subject to the performance of services for, or payment of dues to (where
the performance of services had been commuted for the payment of dues) an
“overlord” (referred to very appropriately by the learned Chief Justice in his
judgment and hereafter by their Lordships as the “ninda lord”). Sometimes (as in
the present case) a temple was the ninda lord. It is also common ground that the
type of nilakaraya known as a “maruwena nilakaraya” holds the land as a tenant
at will and the type known as a “paraveni nilakaraya” (second respondent
belonged to this type) holds the land in perpetuity. It was, as stated by the learned
Chief Justice, a “hereditary holding”. [page 148]

“He has therefore all the rights which entitle him to be regarded as an owner.”
[page 150].

I must also state that even though Section 2 of the Buddhist Temporalities Ordinance
defines a praveni panguwa to mean “an allotment of land held by one or more
hereditary tenants subject to the performance of service or rendering of dues to a
temple”, it is settled law that the praveni nilakaraya is the owner of the underlying
praveni panguwa subject to the performance of service to the Temple.

The Ordinance also provided for the following:

(a) The appointment of Commissioners to inquire and determine the (i) tenure of
each pangu subject to service in the village, whether it be praveni or
maruwena; (ii) the names of the proprietors and holders of each praveni
pangu; and (iii) the nature and extent of the services due for each praveni

pangu;
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28)

(b) The preparation of the Service Tenure Register [the Register] containing a list
of praveni pangus in such village, the names of the proprietors and tenants of
each pangu and the nature and extent of the services due for such pangu;

(c) The register shall be conclusive proof that the lands referred to in the register
are praveni lands — vide Section 11.

Thus, with the introduction of the Ordinance, all details relating to praveni lands
were entered in the Register that the Commissioners were required to prepare.

Issues and the trial before the District Court

29)

30)

31)

With that being the legal position, | am of the view that in vindicating his title, the
Plaintiff in this case was required to establish on a balance of probability that the
land in question was praveni land, or perhaps in the alternative that the land did not
come within the category of maruwena land.

Although the Plaintiff had stated in his plaint that the land was subject to the
performance of service to the Dambulla Raja Maha Viharaya, the plaint did not state
whether the land referred to in Schedule “B” was praveni or maruwena land, nor
did the Plaintiff raise a specific issue in this regard. However, the Plaintiff raised the
following issues:

01l. oM@ ‘@ CoCRIOD 6ESE o 322, 346, 358, 364 o& 460 cO®n RSy @
AR OuP® DMoed Omlnd KOSE O e aldwdr ed Swmeannm OB
RHFNO O &§re?

02. 5 Swomnem OO VN0 BEdn PSR 3, 4,5 68edR HEHS MMORD 66)S
Breds O, edjed ODDes SnEd 8r dN e OB ODDeE 6ZeDSE
SPe)n QO3S O gwd &58ed e?

03. @955 D8 d® cfolRs 6de) 6O WO EE GMOKE O MG ‘@) coeCRNEE
Dm0 O ef€oE 1974.11.23 € 85508 60680 OBER eammdes @om) B0 5D
DO® @, ot 1807 0% RSO P SIRHMBOO 000 SO e EEeE &7?

Thus, it is clear from the issues raised by the Plaintiff that even though the question
of whether the land was in fact praveni land was not directly put in issue by the
Plaintiff, the case for the Plaintiff, as borne out by Issue No.1 proceeded on the basis
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32)

33)

34)

35)

36)

that the land was in fact praveni land. | say this for the reason that, even though the
land was owned by the Plaintiff and his predecessors in title, it was subject to the
performance of service to the Dambulla Raja Maha Viharaya, which, as | have
already stated, is not the case if the land was maruwena, where the provision of
services was upon the demand of the proprietor.

The Defendant raised inter alia the following issue — e®@®Hed 2 eteed e aiH

o0t oBaom 6foe cABR O=P® DMoed OIBMOND KOE O5es =P ©RHROO
aGon e H06® QDS ODIew® LD €7

Even though the Defendant raised the above issue, the reason for the Defendant to
claim that the Plaintiff cannot maintain an action to have the title to the land
declared in his favour has not been stated in the answer. Be that as it may, in view
of the admission that the land was subject to the performance of service to the
Dambulla Raja Maha Viharaya, the burden of proving that the Plaintiff cannot have
and maintain the action was on the Defendant, and it was therefore imperative for
the Defendant to have led evidence in order to substantiate this issue.

The case proceeded to trial with the evidence of (a) the Surveyor who prepared the
Commission Plan, (b) a relation of the Plaintiff, Chandrasiri Perera, and (c) the wife
of the Plaintiff, who had been substituted in place of the Plaintiff who had passed
away during the trial, being led on behalf of the Plaintiff. It is clear from the evidence
that the case for the Plaintiff was dependent on the evidence of Chandrasiri Perera.

The evidence-in-chief of Chandrasiri commenced on 6™ November 2008. At the end
of that days’ proceedings, the District Judge, while fixing the trial for further
evidence-in-chief of Chandrasiri had informed the parties that the case for the
Plaintiff must be concluded on the next date and that the Defendant must be ready
to commence his case soon thereafter.

The evidence-in-chief of Chandrasiri had continued on 21t April 2009 and
proceedings had been adjourned for the day due to lack of time. When the case was
taken up for further trial on 2" September 2009, an application had been made by
the Instructing Attorney-at-Law of the Defendant for a postponement on the
personal grounds of Counsel but the said application had been refused and the case

12



37)

had proceeded thereafter in the absence of the Counsel of the Defendant, with the
Plaintiff concluding the evidence of Chandrasiri and the Substituted Plaintiff. None
of these witnesses were cross examined and no evidence was led on behalf of the
Defendant.

For the sake of clarity, | must state that the trial did not proceed ex-parte as
erroneously stated by the District Court but instead the case must be considered as
having proceeded inter partes. As held in De Mel v Gunasekera [(1939) 41 NLR 33],
“on a trial proceeding ex parte a decree nisi is entered and the defendants have an

opportunity of curing their default by showing that they had reasonable grounds for
not appearing. Now, when a postponement is applied for on specified grounds and
is refused, what other reasonable grounds would such a defendant have? His only
ground would have to be that the Court should have granted his application, and
that would be inviting the Court, perhaps presided over by another Judge, to
reconsider its previous order, and this a Court cannot do.”

Questions of Law

38)

39)

By its judgment delivered on 26™ October 2009, the District Court dismissed the
plaint on the basis that the Plaintiff has not proved that the land is praveni. The
Defendant had only claimed that he had acquired prescriptive title to the land, and
in the absence of any evidence to support that position, the District Court quite
rightly rejected the plea of prescription raised by the Defendant. | must perhaps add
that the issue of prescription is no longer in issue before this Court.

On an appeal filed by the Plaintiff, the said judgment was set aside by the High Court.
The Defendant thereafter sought and obtained leave to appeal from this Court on
the following questions of law:

(i) Did the Civil Appellate High Court err in law by ignoring the principle that the
burden of proving that lands are Praveni and that claimants or their
predecessors in title are Praveni tenants rests on the claimant as laid down in
Banda v Soysa [(1998) 1 Sri LR 255]?

13



40)

(ii) Did the learned High Court Judges misdirect themselves by not taking into
account that the entry in the register of land as Praveni is conclusive as to the
nature of the tenure but not conclusive as to the identity of the tenant as held
in Hewavitharana v Dangan Rubber Company [17 NLR 49]?

(iii) Were the learned High CourtJudges in error by holding that the learned District
Judge was not obliged to go on a voyage of discovery on his own to consider
whether the land in dispute is Praveni property or Maruvena property?

In order to enable me to consider the above questions of law, | shall first consider
the ratio laid down in the above two judgments.

Hewavitharana v Dangan Rubber Company

41)

42)

Hewavitharana v Dangan Rubber Company [supra] was a case where the plaintiffs

claimed that the lands that were the subject matter of that case were praveni lands,
based on a series of deeds executed by some of the praveni nilakarayas. The
company alleged that the lands in question are the property of the Vihara itself,
vested in the Vihara trustee, and as such are not praveni lands. The Vihara trustee
had leased the land to one Herat who had assigned these rights to the company.
Thus, while the plaintiffs claimed a declaration of title on the strength of its deeds,
the company claimed its entitlement to the land under a lease executed by the
Vihara trustee.

It is in that factual background that Wood Renton, J stated as follows:

“The lands, as | have said, admittedly fall within the gama of the Ridi Vihare. That
fact gives rise, however, to no presumption as to the nature of their tenure. The
burden of proving, in the first place, that the lands are paraveni and, in the second
place, that they or their predecessors in title are paraveni tenants of these lands,
rests on the plaintiffs. The entry of any land in the register prepared under the
Service Tenures Ordinance, 1870 (No. 4 of 1870), as a paraveni land belonging to
a specified tenant is conclusive evidence as to the nature of the tenure (section
11) and relevant, but not conclusive evidence as to the identity of the tenant.

14



43)

When a temple land is not entered in the list of paraveni lands of the temple, the
necessary inference, at any rate unless some adequate explanation is given for
the omission, is that the Commissioners had determined that the tenure of the
lands was not paraveni but maruwena. [per Lascelles C. J. and Grenier J. in Tikiri
Banda v Ranasinghe Mudalige Appuhamy [(1912) SC Minutes of 5% March, 1912]

The first point to be determined, therefore, is whether each of the lands claimed
by the plaintiffs is shown by the register to be a paraveni land.

Moreover, prima facie evidence of title is all that is required in such an action.
Prima facie evidence of title, of course, there must be. ... | have now, | think,
examined the whole body of evidence on which the plaintiffs rely. It is in many
respects vague and unsatisfactory. But precise evidence in support of title to
lands of the character that we have here to deal with cannot readily be
procured. In view of this circumstance, and of the failure of the company to call
the trustee to warrant and defend the title, which he conveyed to Ranasinghe, |
am not prepared to say that the prima facie evidence does not justify a declaration
of title and a decree for ejectment in the plaintiffs' favour. [emphasis added; pages
53-54)"

Pereira, ] went on to state that, “Under section 11 of the Ordinance the register, of
course, is the best evidence of the nature of each panguwa. The contention of the
plaintiffs is that the panguwas claimed by them are entered in the register as
paraveni panguwas. If so, of course the plaintiffs are entitled to succeed in this
action, provided they succeed in tracing title from persons whose names are entered
in the register as those of the paraveni tenants.”

Banda v Soysa

44)

In Banda v Soysa [supra] the plaintiff, being the trustee of the Ginikarawe Vihara

filed action against the defendants for declaration of title and ejectment of the
defendants on the basis that the land in dispute is the absolute property of the
Vihara, or in other words, was maruvena property. It was established that the Vihara
had 414 acres of which 126 acres were praveni land, which meant that the rest of
the lands were maruvena lands.
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45)

46)

47)

While the District Court held with the plaintiff, the Court of Appeal overturned the
decision of the District Court. Chief Justice G.P.S. De Silva, having cited with approval
the above conclusion reached in Tikiri Banda v Ranasinghe Mudalige Appuhamy

[supra; cited in Hewavitharana] that “When a temple land is not entered in the list

of praveni lands of the temple, the necessary inference, at any rate unless some
adequate explanation is given for the omission, is that the Commissioners had
determined that the tenure of the lands was not praveni, but maruwena" stated that:

“Thus the District Court concluded that since 126 acres were praveni lands having
regard to the contents of P3, that the balance 288 acres (out of the entire extent
of 414 acres shown in P4) were Bandara lands. It seems to me that this conclusion
is not unreasonable on the facts and circumstances of this case.” [page 258]

“In a case such as this, the true question that a court has to consider on the
question of title is, who has the superior title? The answer has to be reached upon
a consideration of the totality of the evidence led in the case.” [page 259]

| am of the view that the ratio in the above two cases can be summarised as follows:
(@) The burden of proving that a land is praveni is on the party who claims so;

(b) An entry in the Register prepared in terms of Section 11 of the Ordinance, if
produced in evidence, is the best evidence of the nature of each panguwa and
is conclusive proof of the matters stated therein;

(c) The fact that a land coming under a Viharagama has not been entered in the
Register may give rise to an inference that the said land is maruvena land;

(d) Incases where a determination needs to be made whether a land is praveni or
maruvena, what is required is prima facie evidence of title and who has the
superior title.

It is important to state that while the register may be the best evidence, none of the
above two cases held that in order to succeed, it is mandatory for a plaintiff to
produce the register. Thus, whether a plaintiff has discharged the burden of proof
cast on him would depend on the facts and circumstances of each case.
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Judgment of the District Court

48)

49)

50)

Chandrasiri Perera stated in his evidence that he is a relation of the Plaintiff and that
the task of looking after the land and cultivating it had been entrusted to him by the
Plaintiff as he was employed in that area. He stated further that he looked after the
land until he was transferred from the area in 1994 and that before leaving, he had
placed the Defendant in possession of the land in order to cultivate the land. He
stated further that the land in question was a praveni land, which position was not
challenged by the Defendant. This piece of oral evidence is crucial to the final
determination that | will be arriving at.

In its judgment, the District Court quite correctly stated that (a) the title deeds
produced by the Plaintiff does not state that the land in question was praveni land
nor do any of the deeds refer to a praveni nilakaraya, and (b) the Plaintiff did not
produce the register maintained under the Ordinance in order to establish that the
said land had been registered as a praveni land under and in terms of Section 11 of
the Ordinance.

The relevant parts of the judgment of the District Court are as follows:

“i0HNCe c0xedS ©1Sd € i e OSeR0 ecedded nBr g5 S ‘&)
COERINOD EOR 0605 ghed. 8§ gad 9uds €L D EE PF) HeOEHD eeIEE)
05 esDDMON OeOHD AS®S OAS cmdeid OO o8 Hsle, g oWRPHSe ‘o’
COeCRIOD 6EOR 9™ H 1870 &oan: 02 O get) e 11 Oe DOSHH LMOD
cOTDemm K EJD 08800l ©0ed5 @R eped EIGEn vmemD agid O
ORHTDOr D88 YRS RSy DEHRW.

o8 oPHNERC 0xEDs e OFeBD 60edd) SIPFMBEC ‘@) COCANOD GESE
80605 gher DD PN e € &l S 1870 & 02 €O omet) oxex 11 O
ORsBn SMOD clEHCeR ‘@)’ COCRDHD 6foR 90D v DD By HORO
08 e HEcsse PO ecads OO gun B 9§ Hsle, gad DOG BDOR.

& ao)® cPHNCER ‘@) COCCRIOD 6EOER ©06DS hRr DD SiPHCER 605eEdDs &WOIR
05580 e0edd) odn OB YB BOO GMOOME DO B DO 1870 o 02 O
mer) onew 11 D5 DOSSn ©mod R glmOFK EJ6E S8y 6D eMID DD
DO WORD.

8 90 oiPHEeE ‘@) CoCRMOD EOR 00605 EHRE DD SPHMBWOr 6OHEDS)
eoIR OS5eE0 60680 HE) DMIWEEE Qe S Lm® 6O HYME, O8 ©0DS 0@

17



51)
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Based on the above reasoning of the District Court, the principal submission
presented to this Court by the learned Counsel for the Defendant was that the
Plaintiff was required to establish that the land in question was praveni land which
can only be done through the production of the Register, and since the Plaintiff did
not produce the Register, the Plaintiff has failed to establish that the land in question
is praveni, with the result that the Plaintiff does not have title to the said land that
must be established in order to succeed with a rei vindicatio action.

Judgment of the High Court

52)

In its judgment, the High Court held as follows:

“In such background the issue is whether the Plaintiff was bound to prove the subject
matter is praveni property in the absence of any pleading or issue contrary to such
aspect. It is reiterated that parties admitted that the property in dispute is subject to
service tenure to Dambulla Rajamaha Viharaya and the Defendant merely raised an
issue that the action cannot be maintained since it is subject to such rajakariya. It is
settled law that praveni nilakaraya is treated as the owner of the property subject to
such rajakariya. It is true that if the subject matter is a maruvena property the
Plaintiff is not entitled to a declaration of title to the land in dispute.

Nevertheless on a perusal of the proceedings it is clear that it was not in dispute
whether the subject matter is maruvena property or praveni property though the
learned District Judge is of the view that the Plaintiff should prove it is a praveni
property by adducing cogent evidence specially the relevant register which indicates
whether the land in suit is in fact a praveni property or not.
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53)

54)

55)

56)

I am of the view that the learned District Judge was not obliged to go on a voyage of
discovery on his own to consider whether the land in dispute is praveni property or
maruvena panguwa in the absence of any issue on such point. On the other hand
since our system is adversarial it is the duty of the trial Judge to adjudicate upon the
dispute before him and no more ”

The High Court was correct when it stated that (a) the Plaintiff was not entitled to a
declaration of title if the property is maruvena property, and (b) the parties had not
raised an issue in express terms whether the land was praveni or otherwise.
However, | am of the view that the District Court was required to consider the vital
question of whether the land is praveni before arriving at a conclusion whether the
Plaintiff was entitled to a declaration of title on the facts of this case. Hence, | am
not inclined to agree with the High Court that the District Court went on a voyage of
discovery when it considered the issue of whether the land was praveni or not.
While | would thus answer the third question of law in the affirmative, | must state
that the view expressed by the High Court that the District Court went on a voyage
of discovery had no bearing on its final decision.

This brings me to the critical issue of whether the judgment of the High Court must
be allowed to stand, which | shall answer in the affirmative for two reasons.

The first is that the District Court failed to appreciate the view expressed by (a)
Wood Renton, J Hewawitharana [supra] that prima facie evidence of title is all that

is required in such an action, and (b) Chief Justice G.P.S. De Silva in Banda [supra]
that in cases of this nature, what is required is to determine who has the superior
title, which must be determined upon a consideration of the totality of the evidence
led in the case.

The second reason is that the conclusion of the District Court that the Plaintiff had
failed to establish that he had title to the said land was based on the erroneous view
formed by the District Court that the above two judgments had held that it was
mandatory that the register be produced whereas those two cases had only held
that the register was the best evidence regarding the nature of each panguwa and
if produced, would be conclusive proof of such fact.
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57)

58)

59)

60)

The High Court took the view that the register is not the only evidence by which a
Court must be guided and that the trial Court must also consider the other evidence
when it stated that, “A scrutiny of the evidence adduced on behalf of the Plaintiff
reveals that sufficient evidence has been made available to the trial court to have a
declaration of title in his favour and the Defendant has failed to adduce cogent
evidence to establish that he has acquired prescriptive title to the subject matter of
the instant action.”

The question then is, in the absence of the Register, what was the evidence that the
High Court was referring to as having been available to the District Court that the
land was praveni. The answer is twofold. The first is the admission that the land was
subject to the performance of service, which gives rise to an inference supported by
the provisions of the Ordinance that it was praveni land, for the reason that if it was
maruwena land, the provision of service was not as of right but on the demand of
the proprietor. The second is the evidence of Chandrasiri who stated that the land
was praveni and which evidence has not been challenged by the Defendant. The
District Court had rejected this oral evidence in view of the erroneous conclusion
reached by it that it was mandatory for the Plaintiff to have produced the register,
and not because it was not satisfied with the testimonial trustworthiness of
Chandrasiri.

The evidence of Chandrasiri was supplemented by the deeds of the predecessors in
title of the Plaintiff, which too had been read in evidence at the time the case for
the Plaintiff was closed, and which specifically recognised the fact that the
ownership was subject to the performance of service. Furthermore, the Defendant
had been placed in possession by the Plaintiff, and not by the Dambulla Raja Maha
Viharaya, which too shows that the land was not maruvena.

In view of the admission that the land was subject to the performance of service to
the Dambulla Raja Maha Viharaya, and in the absence of the Defendant claiming
that he is a praveni nilakaraya, at the most, the Defendant could only have been a
maruvena nilakaraya. The Defendant however did not claim so and claimed
prescriptive title which he failed to prove by leading evidence in that regard.
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61) Taking the above factors into consideration and bearing in mind that a plaintiff in a
rei vindicatio action need not establish title with mathematical precision, | am of the
view that the Plaintiff:

(a) Has established on a balance of probability that he has a better title than the
Defendant and that his title is sufficient to vindicate against a trespasser in civil
proceedings; and

(b) Is entitled to the relief prayed for and to eject the Defendant from the land.
Conclusion

62) In the above circumstances, | agree with the conclusion reached by the High Court
and would answer the first two questions of law in the negative. The judgment of
the High Court is accordingly affirmed and this appeal is dismissed, with costs fixed
at Rs. One Hundred Thousand.

JUDGE OF THE SUPREME COURT
S. Thurairaja, PC, J

| agree.

JUDGE OF THE SUPREME COURT
Yasantha Kodagoda, PC, J

| agree.

JUDGE OF THE SUPREME COURT
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