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Obeyesekere, J

(1) The Plaintiffs — Respondents — Appellants [the Plaintiffs] instituted action in the
District Court of Matara [the District Court] on 29 April 1993 against the
Defendant — Appellant — Respondent [the Defendant] seeking, inter alia the
following relief:

(a) A declaration that Deed of Gift No.47 dated 08™" December 1991 attested
by Bathigama Arachchige Wilbert, Attorney-at-Law [P1 / Deed No. 47] is not
a document signed by Bandusena Samarasingehe Gunapala Siriwardane
alias Bertie Samarasinghe [Bertie Samarasinghe] and that Deed No. 47 is a
forged document;

(b) A declaration that Deed No. 47 be struck off the register maintained at the
District Registrar’s Office, Matara;

(c) Adeclaration that the Plaintiffs are entitled to the property described in the
Schedule to the Plaint in the manner prayed for in the prayer to the plaint;
and

(d) To eject the Defendant from the said land and to handover vacant
possession to the Plaintiffs.



(2)

(3)

By its judgment delivered on 24™ August 2015, the District Court granted the
reliefs prayed for by the Plaintiffs. The Defendant thereafter invoked the appellate
jurisdiction of the Civil Appellate High Court of the Southern Province holden in
Matara [the High Court]. By its judgment dated 17" October 2019, the High Court
allowed the appeal and set aside the judgment of the District Court.

Aggrieved, the Plaintiffs sought and obtained leave to appeal from this Court on
16" February 2023 on two questions of law which | have re-produced in
paragraph 92 of this judgment. The principal submission of the learned
President’s Counsel for the Plaintiffs and the learned Counsel for the Defendant
was focused on the applicable law relating to the admission of expert handwriting
evidence.

Bertie Samarasinghe — the ‘laird’

(4)

(5)

(6)

(7)

Itis admitted that the property that is the subject matter of this action was owned
by Bertie Samarasinghe. Known as “2oc ©2cd0” [Deegala Estate], it was
approximately 52 Acres in extent and situated in Akuressa. The land consisted of
tea, coconut and paddy plantations and a large bungalow which was occupied by
Bertie Samarasinghe.

Bertie Samarasinghe was an only child. His mother had passed away a few days
after he was born. His father had remarried and the 1%t — 4™ Plaintiffs are the
children from his father’s second marriage. The 5" and 6™ Plaintiffs are the
children of another child from the second marriage who had passed away at a
relatively young age. The Plaintiffs are thus Bertie Samarasinghe’s half-brothers,
half-sisters, nephew and niece.

It is admitted that the said property was initially owned by Don David Gunapala
Siriwardena, the maternal grandfather/granduncle of Bertie Samarasinghe. It is
said that Bertie Samarasinghe grew up with his grandfather/granduncle at the
Deegala Estate, and that his grandfather/granduncle had subsequently gifted the
entire property to Bertie Samarasinghe. The Plaintiffs did not live at Deegala
Estate but had lived with their parents in a much smaller property situated about
quarter of a mile from Deegala Estate.

Having been educated at Richmond College, Galle, Bertie Samarasinghe was a
bachelor and had lived a carefree luxurious life in the large bungalow. It was in
evidence that he had many employees to care for his needs, had a wide circle of
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friends including several lawyers, maintained the bungalow in a manner that
befitted estate bungalows of that era and was dependent on the income earned
from the said property to maintain his lavish lifestyle.

Departure from Deegala Estate and the death of Bertie Samarasinghe

(8)

(9)

During the insurrection in 1988-1990 which gripped the Southern Province,
Bertie Samarasinghe had feared for his personal security. Thus, not wanting to
live in Akuressa due to security concerns, in July 1988, he had moved in with the
Defendant, who was his mother’s brothers daughter, and her husband at their
house situated in Galle. During this period, with the consent of Bertie
Samarasinghe, Deegala Estate had been used by the Army and the Police and they
had been stationed at the Estate. It is not in dispute that despite leaving his
house, Bertie Samarasinghe continued to visit Deegala Estate and managed the
plantations on the property through his employees. Even though the insurrection
had been suppressed by the end of 1990, Bertie Samarasinghe could not
immediately return to his home in Akuressa as it needed repairs after occupation
by the Army and Police personnel. Hence, he had continued to live in the house
of the Defendant.

Bertie Samarasinghe passed away on 215 December 1991 whilst living with the
Defendant. The Plaintiffs state that having been informed by the Defendant of his
death, they had attended to the funeral arrangements of Bertie Samarasinghe
and the funeral had been held at Deegala Estate. The seven day almsgiving too
had been held at Deegala Estate and the Plaintiffs had met the costs. The Plaintiffs
state that Bertie Samarasinghe had taken all his belongings including his valuable
documents with him to the Defendant’s house and for that reason, the Plaintiffs
had visited the house of the Defendant a few days after the almsgiving and asked
for the personal documents of Bertie Samarasinghe from the Defendant but had
been informed that the documents cannot be traced. The Plaintiffs state further
that approximately a week after the demise of Bertie Samarasinghe, the 4%
Plaintiff had spoken to the Defendant with regard to the filing of a testamentary
case pertaining to the estate of Bertie Samarasinghe, but had not received any
response. It is pertinent to note that at that stage the Defendant had not referred
to the existence of a Deed of Gift in her favour having been executed by Bertie

Samarasinghe.



(10)

(11)

(12)

Since Bertie Samarasinghe did not have any immediate family and there was no
evidence that he had left a last will, and on the basis that they are the lawful heirs
of the estate of Bertie Samarasinghe, the Plaintiffs had filed a testamentary action
in the District Court of Matara on 8™ January 1992. Deegala Estate too had been
included in the inventory among other assets. The Defendant, who until then had
kept silent with regard to the property, had intervened in the testamentary case
by filing a petition dated 24" February 1992 in which she disclosed for the first
time the existence of Deed No. 47 which is said to have been executed thirteen
days before the death of Bertie Samarasinghe and by which Bertie Samarasinghe
is said to have gifted Deegala Estate to the Defendant subject to his life interest.
The Defendant had accordingly sought an order from Court to exclude Deegala
Estate from the inventory of the testamentary case.

The Plaintiffs claim that:

(a) Although he was 69 years of age, Bertie Samarasinghe had never been
hospitalized for any iliness, was relatively in good health and therefore was
not living in anticipation of death which warranted a disposal of his most
valuable asset by way of a gift;

(b) Bertie Samarasinghe needed the income from Deegala Estate for his
livelihood and would therefore have retained it without gifting it;

(c) Even if Bertie Samarasinghe intended to pass on property after his death,
being a bachelor dependent on the income generated by the property, he
would not gift his most valuable asset thereby being unable to mortgage or
sell the asset in whole or in part in order to raise funds to meet his lavish
lifestyle;

(d) If Bertie Samarasinghe intended the Defendant or anyone else to receive
the property after his death, then he would have executed a last will; and

(e) The fact that Bertie Samarasinghe did not execute a last will demonstrates
that he was not expecting to die any time soon and that testamentary
disposition was not in his contemplation.

| must state that these are only argumentative claims of the Plaintiffs and that
one would never know what was on the mind of Bertie Samarasinghe two weeks

prior to his death. However, viewed holistically, these are circumstances which



are probable and those that can have a bearing on the ultimate decision in this
case, which should reflect the truth.

Is Deed No. 47 a forgery — proceedings before the Magistrate’s Court

(13)

(14)

(15)

(16)

The Plaintiffs state that upon perusing Deed No.47, they realised that the
signature of Bertie Samarasinghe on Deed No. 47 was different to his regular
signature. Suspecting that the signature of Bertie Samarasinghe had been forged,
the 4™ Plaintiff had on 7*" March 1992, promptly made a complaint to the Galle
Police. The said complaint resulted in an investigation by the Galle Police and the
reporting of facts to the Magistrate’s Court, Galle under a ‘B’ Report.

During the course of the investigation and through the Magistrate’s Court, the
Police obtained sample documents containing the signature of Bertie
Samarasinghe and forwarded them to the Government Analysts Department for
comparison with the signature that was said to be of Bertie Samarasinghe that
appeared on Deed No. 47. The Defendant too sought an opinion from a retired
Examiner of Questioned Documents relating to the authenticity and genuineness
of the signature of Bertie Samarasinghe that appeared on Deed No. 47 when
compared with the signature of Bertie Samarasinghe that appeared on the same
set of documents that the Police had forwarded to the Government Analysts
Department and another set of documents produced by the Defendant herself.

The opinion of both the Government Analysts Department and the retired
Examiner of Questioned Documents was that the signature that appeared on
Deed No. 47 as being that of Bertie Samarasinghe did not tally with the signature
of Bertie Samarasinghe that appeared on the sample documents. | have
discussed in detail these two reports in paragraphs 29 to 36 of this judgment.

It was only thereafter that criminal proceedings were instituted in the
Magistrate’s Court, Galle in Case bearing No. 40234, against the Defendant and
the two persons who had signed as witnesses to Deed No. 47. The Defendant was
charged with forgery and cheating, and the two witnesses were charged with
aiding and abetting the Defendant to commit forgery and cheating. | am at a loss
to understand the reason for the prosecution to have preferred these charges
since in my view, the most appropriate charge would have been one of using as



(17)

genuine a forged document. Thus, it was clear from the inception that the
evidence available was not sufficient to prove those charges.

Be that as it may, the learned Magistrate has only considered the expert report
of the Government Analyst’s Department and concluded that while the said
report is relevant, the attendant circumstances do not support a finding that
Deed No. 47 is a forgery. The Magistrate’s Court accordingly acquitted the
accused. There was no appeal against the said judgment.

Is Deed No. 47 a forgery — proceedings before the District Court

(18)

Soon after the complaint to the Police, the Plaintiffs filed action in the District
Court of Matara, alleging that Deed No. 47 is a forgery and seeking the
aforementioned relief. The Defendant denied that Deed No. 47 was a forgery.
Having raised admissions and issues, the Plaintiffs led the evidence of (a) the 4"
Plaintiff who was employed at the Bank of Ceylon where Bertie Samarasinghe
maintained an account and therefore was familiar with the signature of Bertie
Samarasinghe, (b) the Registrar and the Record Keeper of the Magistrate’s Court,
Galle in order to produce the record of the Magistrate’s Court that contained the
applications by both parties seeking the opinion of the Examiner of Questioned
Documents and the two Reports, (c) Mr. C. D. Kalupahana, the Examiner of
Questioned Documents who had signed P16, and (d) Mr. Arthur Sirimanne, the
Investigation Officer. The Defendant gave evidence on her behalf and led the
evidence of (a) Chrishantha Wickremasinghe, who was her brother-in-law and
who had signed as a witness to Deed No. 47, (b) her 1% cousin who managed
Deegala Estate during the period that Bertie Samarasinghe was living in Galle, (c)
her brother, (d) the Attorney-at-Law who attested Deed No. 47, and (e) a medical
doctor who had treated Bertie Samarasinghe.

(19) The Plaintiffs also relied on the two reports prepared by the aforementioned two

handwriting experts for the purposes of the Magistrate’s Court case, in support
of their position that Deed No. 47 is a forgery. The Plaintiffs led the evidence of
Mr. C. D. Kalupahana, Assistant Examiner of Questioned Documents at the
Government Analysts Department who had prepared the report upon the
application of the Police.



(20)

(21)

By its judgment, the District Court held that Deed No. 47 is a forgery and granted
the Plaintiffs the relief claimed for. It is that judgment which resulted in an appeal
being filed in the High Court which led to the delivery of the judgment impugned
in these proceedings.

In order to give context to the findings of the District Court, the High Court and
the questions of law that must be determined in this appeal, | shall first consider
the legal position relating to the evidence of an expert and the manner in which
a Court of law is required to act when considering the evidence of an expert.

Section 45 of the Evidence Ordinance

(22)

(23)

Section 45 of the Evidence Ordinance provides as follows:

“When the Court has to form an opinion as to foreign law, or of science, or
art, or as to identity or genuineness of handwriting or finger impressions, palm
impressions or foot impressions, the opinions upon that point of persons
specially skilled in such foreign law, science, or art, or in questions as to
identity or genuineness of handwriting or finger impressions, palm
impressions or foot impressions, are relevant.

Such persons are called experts.”

“lllustration (c) — The question is, whether a certain document was written by
A. Another document is produced which is proved or admitted to have been
written by A. The opinion of experts on the question whether the two
documents were written by the same person or by different persons, are
relevant.”

An ’‘expert’ witness is permitted by law to give ‘opinion’ evidence, which
entitlement no other witnesses are permitted, because a Judge, though assumed
to be learned in the law, and on men, matters and worldly affairs, does not
possess the competence to form an opinion on matters such as foreign law,
science, art, handwriting and finger, palm or foot impressions. As a prelude to
giving ‘opinion evidence’, an expert witness is called upon to give ‘factual
evidence’ on matters of fact, such as his observations, tests carried out by him,
outcome of such tests, his analysis based on principles and criteria, and
thereafter the conclusions reached together with the opinion reached by him.
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(24) As illustration (c) to Section 45 requires, the expert must compare the impugned
document with one or more other documents, proved or admitted to have been
written by the person concerned, and to state whether in his opinion, the two
documents were written by the same person or by different persons.

(25) Referring to the expression “persons specially skilled”, E.R.S.R. Coomaraswamy in
his treatise The Law of Evidence [Volume 1] states as follows:

“The expression is, in this context, synonymous with the word, “expert”. Experts
are persons who on account of special studies or experience, are conversant
with matters of science and/or professional skill which are beyond the range of
the tribunal. Such a person must be one, who from his circumstances and
employment, possesses exceptional means of knowledge, has given the subject
particular consideration, and is more than ordinarily conversant with its
details. The term “expert” seems to imply both superior knowledge and
practical experience in the art or profession.” [page 589-590]

“The question whether a person is specially skilled or not is a question of fact,
and the opinion of the expert is also a question of fact.” [page 590; emphasis
added]

“The court has often in the course of an inquiry to be informed on some matter,
which is material to the decision, and which involves knowledge of a special,
technical or scientific character. This information can only be supplied by
someone who is specially versed or skilled in the subject. Thus, common
questions of this nature that arise are: What is the law of a foreign country on
some point? What are the symptoms of a particular poison or of a particular
disease? Is one specimen of handwriting written by the same hand as another?
Such specially skilled persons are called experts. An expert is a person who has
specialized knowledge on any matter by reason of his special study or
experience.” [page 588; emphasis added]

(26) In Davie v Edinburgh Magistrates [(1953) S.C. 34 at 40], Lord President Cooper
referring to the function of an expert witness stated that, “Their duty is to furnish

the judge or jury with the necessary scientific criteria for testing the accuracy of
their conclusions, so as to enable the judge or jury to form their own
independent judgment by the application of these criteria to the facts proved in
evidence.” [emphasis added]

11



(27) Coomaraswamy goes onto state as follows:

“When an expert is called to give evidence, the side calling the witness should
elicit from him his qualifications and experience in order to establish to the
satisfaction of the court that he is a person who is specially skilled in the science
in which he is called to give expert testimony. ...

The court has to decide on the competency of a witness. It is the duty of the
judge to decide whether the skill of any person in the matter on which evidence
of his opinion is offered is sufficient to entitle him to be considered an expert,
and, therefore, competent to give evidence. Such competency must be
challenged in the trial court.” [page 591]

(28) | must perhaps state that of the two expert reports, one was prepared on an
application made by the Police and has been signed by the then Examiner of
Questioned Documents and countersigned by his Assistant. The other report was
prepared at the request of the Defendant by Mr. A.D.H Samaranayake, a retired
Examiner of Questioned Documents. While the credentials, qualifications,
experience and expertise of those who prepared the first report was led in
evidence without any contest on the part of the Defendant, the credentials,
qualifications, experience and expertise of Mr. Samaranayake was never in
dispute.

Reports of the Examiner of Questioned Documents

(29) Through the Registrar of the Magistrate’s Court, Galle, the Plaintiffs tendered the
‘B’ Report filed in Case No. 40234 on 29" April 1992 [P12]. According to ‘P12,
Inspector of Police Arthur Sirimanne who (a) at that time was functioning as the
Officer-in-Charge of the Fraud Bureau, Galle, (b) had conducted the investigations
into the complaint, and (c) gave evidence before the District Court, had moved
the Magistrate’s Court that the original, duplicate and the protocol of Deed No.
47 be sent to the Government Analysts Department [Examiner of Questioned
Documents] for comparison of the seven signatures of Bertie Samarasinghe that
appeared thereon, with the signature of Bertie Samarasinghe that appeared on
a series of other documents, which in Police and Court parlance is referred to as
‘normal course signatures’. While the original, duplicate and the protocol of Deed
No. 47 had been marked before the Magistrate’s Court as P1, P2 and P3, the
documents that had been sent for purposes of comparison had been marked P4

12



(30)

(31)

(32)

— P15. It must be noted that P6 did not bear a signature of Bertie Samarasinghe
and hence had not been examined, even though it had been sent to the Examiner
of Questioned Documents.

| must state that the documents that were sent to the Examiner of Questioned
Documents were re-marked before the District Court but that the markings that
| have referred to in this judgment —i.e., P1—P15and V1 — V16 - are the markings
given to such documents before the Magistrate’s Court and in the reports of the
Examiner of Questioned Documents. To avoid any confusion, in this judgment, |
have italicised the marking given to such documents in the Magistrate’s Court.

With no objection being raised by the Defendant who had been noticed to appear
in the Magistrate’s Court either to the aforesaid application of the Police or to the
documents P1 — P15, and having led the evidence of Mr. Sirimanne [referred to
as primary evidence], the Magistrate’s Court had made an order that the said
documents be forwarded to the Examiner of Questioned Documents to
determine:

(a) If the signatures on P1, P2 and P3 have been placed by one person;

(b) Ifthe signatures on P4 — P15 have been placed by one and the same person;
and

(c) If the purported signature of Bertie Samarasinghe that is said to appear on
P1, P2 and P3 are comparable with the signature of Bertie Samarasinghe
that appears on P4, P5, P7 — P15.

The report of the Examiner of Questioned Documents [P16] dated 30" June 1992
has been signed by Mr. P. H. Manatunga, who was the Examiner of Questioned
Documents at that time and Mr. C.D. Kalupahana, Assistant Examiner of
Questioned Documents. While Mr. Kalupahana gave evidence before the District
Court, their findings are as follows:

(a) Documents marked P4, P5 and P7 — 15 have been signed by one person;

(b) The signatures on P4, P5 and P7 — 15 are different from the signatures that

appear on P1, P2 and P3, [o5®ens, &ied emoenss, edmenss, somdenss,
ODIRNHSeDS, HSMHIEH®S ©HH EDSSHD o oHS cONS DD O
288]; and

(c) The person who signed P4, P5 and P7 — 15 has not signed P1, P2 and P3.

13



(33) With P16 having put into serious doubt and thrown wide open the genuineness
of Deed No. 47, the Defendant moved on 3 February 1993 that the same set of
documents that were sent by the Magistrates Court to the Examiner of
Questioned Documents at the request of Mr. Sirimanne and on which P16 was
based, be sent to Mr. A.D.H Samaranayake, a retired Examiner of Questioned
Documents, along with sixteen other documents that had been provided by the
Defendant [V1 — V16] and the mandate and signature cards signed by Bertie
Samarasinghe at the time he opened bank accounts at People’s Bank and the
Sampath Bank and which documents were in the custody of the said banks, and
to call for a report on whether the signatures that appearedin P4-P15, V1 -V16
and the documents at the two banks are similar to the signatures that appear on
P1, P2 and P3. While the prosecution had not objected to the said application,
what is important is that the Defendant did not have any issue either with regard
to the genuineness of the sample documents that were sent to Mr. Samaranayake
or the source from which such documents were obtained.

(34) The report of Mr. Samaranayake, dated 10" May 1993 [P18], contains the
following conclusions:

(a) The signatures on P1, P2 and P3 bear evidence of tremor, hesitation,
penlights, added strokes, sudden changes in direction and halts. These

features are all inconsistent with genuine execution;

(b) The signatures on P1, P2 and P3 have all been signed on the same date —
i.e., 8" December 1991. The signatures on P4, P5, P7 — P15 and V1 — V16
have been signed over almost twenty years commencing from 1971. The
signatures of Bertie Samarasinghe on P1, P2 and P3 differ from the signature
of Bertie Samarasinghe on P4, P5, P7 — P15, V1 — V16 and the documents
kept in the custody of the People’s Bank and Sampath Bank in line quality,
relative size, speed, slope, proportions, formations and characteristic
features pertaining to the involuntary habits in the execution of the
individual letters of the signature ‘Bertie Samarasinghe’;

(c) Thesignatureson P4, P5, P7 — P15, V1 — V16 and the documents kept in the
custody of the People’s Bank and Sampath Bank have all been signed by one
and the same person;

(d) The signatory to the signatures which read ‘Bertie Samarasinghe’ on P4, P5,
P7 — P15, V1 — V16 and the documents kept in the custody of the People’s

14



(35)

(36)

(37)

Bank and Sampath Bank did not place the signatures ‘Bertie Samarasinghe’
on P1, P2 and P3.

If the report of Mr. Kalupahana was damaging to the position of the Defendant,
the report of Mr. Samaranayake obtained at her insistence was damning.

Thus, both Mr. Kalupahana, the expert whose services were sought by the Police,
and Mr. Samaranayake, whose services were sought by the Defendant, had
opined that what appeared on all three copies of Deed No. 47 as being the
signature of Bertie Samarasinghe did not tally with the signature of Bertie
Samarasinghe that appeared on the documents that had been obtained by the
Police [i.e. P4 — P15]. Mr. Samaranayake went one step further when he stated
that the signatures on the three copies of Deed No. 47 were not placed by the
person who placed the signatures on the documents that the Defendant made
available for comparison purposes [V1 — V16]. Furthermore, he had expressed
the view that P1, P2 and P3 bore features that were inconsistent with genuine
execution, which is a clear feature of a forgery.

If I may reiterate, in terms of Section 45, the opinion of the handwriting expert is
a relevant fact when the Court has to form an opinion as to the genuineness of
handwriting but it is not conclusive evidence.

The evidentiary weight that must be attached to the evidence of an expert

(38)

(39)

The applicability of Section 45 in the context of an expert in handwriting has
received the consideration of our Courts for over one hundred years.

In the case of Soysa v Sanmugam [(1907) 10 NLR 355; at page 359] Chief Justice
Hutchinson, referring to the little value that he saw in the evidence of a person

who claimed that he was an expert in handwriting, first admitted that, “/ am
perhaps prejudiced as to this by my belief that comparisons of handwritings are
a very untrustworthy guide”, and thereafter went on to state that, "/ have known
too many instances in which experts’ opinion as to identity of handwriting have
been proved to be mistaken to accept them as anything more than a slight
corroboration of a conclusion arrived at independently, never so strong enough
as to turn the scale against the person charged with forgery, if the other evidence
is not conclusive."
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(40)

(41)

(42)

(43)

Having referred to the above observations of Chief Justice Hutchinson,
Jayewardene, A. J, in King v Perera [(1930) 31 N.L.R. 449; at page 451] thereafter
referred to an English case decided about ten years prior to that [Wakeford v.
Lincoln (Bishop) [(1921) 90 L. J. P. C. 174] and stated as follows:

“Questions depending upon handwriting are in many cases doubtful and in the
past have given and in the future will give cause for great anxiety in Courts of
Justice. If that were the only piece of evidence, their Lordships, although
without doubt in their own minds as to the authenticity of the writings, would
not willingly rest their judgment on a single fact as to which error might be
possible.”

In Gratiaen Perera v The Queen [(1960) 61 NLR 522] the case against the 3™
accused was dependent almost entirely on the identity of his handwriting on the

back of the impugned cheques. There was no evidence of any person who
witnessed these endorsements, or who saw the 3" accused write the particulars
on the pay-in-slips. The only evidence was the evidence of the handwriting
expert.

Having referred to Soysa v Sanmugam [supra], Sinnetamby, J cited Mendis v

Jayasuriya [(1930) 12 CLR 44] where according to Sinnetamby, J, Akbar, J. “took
the view that the expert evidence should be used only in corroboration of a
conclusion arrived at independently, and not to convict a person on a charge of
forgery if the other evidence is not conclusive. It would create some kind of
suspicion but would not go beyond it.” [page 523; emphasis added]

Sinnetamby, J thereafter went on to state as follows [page 524]:

“While | would not go to the extent of saying that an expert's evidence would
only afford "some slight corroboration of the conclusion arrived at
independently” | would hesitate to act solely upon it. If there is other
independent evidence in support of the conclusion reached, recourse need not
be had at all to the expert's evidence. | think, the modern view is to accept the
expert's testimony if there is some other evidence, direct or circumstantial,
which tends to show that the conclusion reached by the expert is correct;
provided, of course, the Court, independently of the expert's opinion, but
with his assistance, is able to conclude that the writing is a forgery.”
[emphasis added]
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(44) Explaining the manner in which the trial Judge should proceed where the
prosecution is relying on expert evidence relating to handwriting, Sinnetamby, J
stated as follows [pages 524 — 525]:

“The Judges of our Courts, as well as of the Indian Courts, have made it clear
that it is the function of the Court, with the assistance of an expert, to decide
on the similarity of handwriting, and that it is not proper to act solely on the
opinion of the expert. A Court cannot, of course, without the assistance of an
expert, come to an opinion on so difficult a question; ...

At the same time the decision being the Judge's, he should not delegate his
function to the expert. The opinion of the expert is relevant, but the decision
must, nevertheless, be the Judge's. ...

In this case the Judge has accepted the handwriting expert's opinion, and had
made no attempt, himself, to decide whether the grounds on which the opinion
was formed are satisfactory.

In the result, the Judge merely adopted the opinion of the expert and this, it
seems to me, he was not entitled to do. A Court is not justified in delegating its
function of judging to an expert and acting solely on the latter's opinion.”

(45) In Samarakoon v The Public Trustee [65 NLR 100], the issue before Court was
whether the last will produced by the appellant was a forgery. Responding to a

submission that the District Judge attached too much importance to the evidence
of the handwriting expert and accepted his opinion too readily, and that in doing
so he acted contrary to the principles laid down in Soysa v Sanmugam [supra] and

Mendis v Jayasuriya [supra] as to the manner in which expert evidence relating

to the identity of handwriting should be considered by a Court and the value to
be attached to such evidence, Weerasooriya, J, who had agreed with Sinnetamby,
Jin Gratiaen Perera v The Queen [supra] stated that:

“But, if I may say so with respect, some of the dicta in the two cases cited above
appear to go too far in that they unduly minimise the value of expert
evidence relating to the identity of genuineness of handwriting; and | would
prefer to accept the (following) observations of my brother Sinnetamby,J in the
recent case of Gratiaen Perera v. The Queen [(1960) 61 N. L. R. 522] as setting
out more correctly the manner in which such evidence should be regarded by
a Court of law.” [page 114]
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(46) In Charles Perera and another v Motha and another [(1961) 65 NLR 294; pages
295-296], Chief Justice Basnayake stated as follows:

“Under our law (Evidence Ordinance, Section 5) "Evidence may be given in any
suit or proceeding of the existence or non-existence of every fact in issue, and
of such other facts as are hereinafter declared to be relevant and of no others."

Opinions of persons as to the identity or genuineness of handwriting are
declared to be relevant facts by sections 45 and 47 of the Evidence Ordinance.
The former section declares that the opinions as to identity or genuineness of
handwriting of persons specially skilled in such questions are relevant facts,
while the latter section declares that the opinion of any person acquainted with
the handwriting of another that it was written or signed by that other is a
relevant fact. In practice the class of persons whose opinions are declared to
be relevant under section 45 are described "experts". As we are here concerned
with the opinion of an "expert" on handwriting | shall confine what | have to
say to the opinions of "experts" on handwriting. In the first place for the opinion
of an "expert" on handwriting on the question of the identity or genuineness
of handwriting to be a relevant fact in a given case, it should be one in which
the Court is called upon to form an opinion as to the identity or genuineness of
handwriting. Secondly the person who gives oral evidence as to the identity or
genuineness of handwriting must be one who is specially skilled in questions as
to the identity or genuineness of handwriting. Whether he is a person specially
skilled in such questions is a question of fact to be decided by the Court. If he is
not such a person his opinion would not be a relevant fact in the case.

The fact which is declared to be relevant by section 45 stands in the same
position as any other relevant fact which the Court has to take into
consideration in forming its opinion as to the identity or genuineness of the
handwriting in question. It is important to remember that it is the Court that
is called upon to decide the question of identity or genuineness of
handwriting and not the "expert". The expert's opinion is only a relevant fact
to be taken into account in forming the opinion of the Court.

Cases which have come up before us in appeal indicate a tendency on the part
of Judges to regard the opinion of persons who describe themselves as
handwriting experts as conclusive on the question of identity or genuineness of
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handwriting and not merely as a relevant fact, like any other such fact, to be
taken into account in arriving at the Court's opinion as to the identity or
genuineness of the handwriting in question. A Court should guard against that
tendency.

The duty of forming the opinion as to the identity or genuineness of the
handwriting is on the Court and the Court alone. The expert's opinion on the
points of identity or genuineness of the writing is a relevant fact in forming its
opinion. The weight to be attached to such a fact would depend on the
circumstances of each case. The standing of the expert, his skill and experience,
the amount and nature of the materials available for comparison, the care and
discrimination with which he has approached the question on which he is
expressing his opinion, the extent to which he has called in aid the advances of
modern science to demonstrate to the Court the soundness of his opinion, are
all matters which will assist the Court in assessing the weight to be attached to
the fact of his opinion. The cross-examination of the " expert " by the opposing
side, where it is properly directed, would also assist the Court in determining
what weight it should attach to the fact declared relevant by section 45.”
[emphasis added]

(47) Coomaraswamy has summarised the present position of the law in Law of

Evidence [at page 627] in the following manner:

“The correct position as to the value of the evidence of the handwriting expert
seems to be that his evidence must be treated as a relevant fact and not as
conclusive of the fact of genuineness or otherwise of the handwriting. His
opinion is relevant but only in order to enable the judge himself to form his own
opinion. It is not in the class of the opinion of the finger print expert.”

(48) Therefore, an expert should draw the attention of the judge to the details which

(49)

influenced him in reaching his decision, but the judge must not accept the
expert’s opinion without making an attempt himself to decide whether the
grounds on which the expert’s opinion is formed are satisfactory. The opinion of
the expert is relevant, but the decision must, nevertheless, be that of the Judge.
He should not delegate his function to the expert.

| must perhaps make one important point prior to moving on. That is relating to
the position where both parties have tendered expert reports. As pointed out by
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(50)

(51)

(52)

Coomarswamy, when handwriting experts have been produced by both parties
and each supports the case of the party who has called such expert and each
gives technical reasons for his opinion, expert evidence may be of little help
unless one of them is very convincing or is corroborated by other evidence. But
where only one side has called an expert, who has given a report and gives oral
evidence and his reasons in full, and there is no expert evidence to the contrary,
a judge should not lightly prefer his own view of the documents and reject the
expert evidence.

The important point in this appeal is that even though there are two expert
reports produced by either party with the documents examined by Mr.
Samaranayake for comparison with Deed No. 47 emanating from the Defendant
herself, both reports support the findings reached by the other expert and
supports the case of the Plaintiffs. When two experts who have independently of
each other arrived at the same opinion, and their integrity, advanced knowledge,
special skills, experience and expertise have not been impugned and their
opinion remains unassailed, in my view, a Court of Law should not lightly brush
aside such opinion. This, to my mind, is a significant factor that must be borne in
mind when evaluating the impugned judgments.

The issue before Court is whether Deed No. 47 is a forgery by virtue of it having
been executed as the Donor by a person other than Bertie Samarasinghe. That is
why the purported signature of Bertie Samarasinghe becomes critical. Neither of
the experts have been eye witnesses to the purported Donor having signed Deed
No. 47. Their expert opinion in that regard is not direct evidence but indirect
evidence of circumstantial value. It is therefore up to the Court to attach
evidential weight to such expert opinion evidence and arrive at an inference

from such evidence.

If such inference is that a person other than Bertie Samarasinghe had signed as
the Donor, then Deed No. 47 becomes a forgery and therefore a nullity. When
determining the evidential weight to be attached to P16 and P18, the Court must
take into consideration the following, namely:

(a) that there are two expert reports, one augmenting the findings contained
in the other;
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(b) the expertise of the experts, their independence, the integrity of the
processes adopted by them and the fact that these processes have not been
impugned; and

(c) thatthere is no contrary expert opinion tendered to Court.
These factors together with the suspicious circumstances surrounding the

purported execution of Deed No. 47 necessitates this Court to attach a high
evidential value to the expert opinions contained in P16 and P18.

Burden of proof

(53)

(54)

(55)

This brings me to the next issue that | must consider, that being in a case such as
this which is civil in nature but involves an allegation of forgery, whether proof of
forgery must be established on a balance of probability, or as in a criminal case,
beyond reasonable doubt, or perhaps something in-between, if such an ‘in-
between’ exists.

English courts have taken the view that the standard of proof required for a
criminal offence in civil proceedings is no higher than the standard of proof
ordinarily required in civil proceedings, but that, within that standard, “the more
serious the allegation, the higher the degree of probability that is required.”

In LOLC Factors Limited v Airtouch International (Private) Limited and others [SC
(CHC) Appeal No. 20/2015; SC minutes of 3™ April 2024] Samayawardhena, J with
whom my brother Thurairaja, PC, J has agreed, has engaged in an extremely

useful discussion on this issue. In order to give context to the final determination
that | shall arrive at in this case, it is important that | re-produce the following
passages from the said judgment, albeit lengthy:

“In a civil case the standard of proof is on a balance of probabilities. What does
this mean? In Miller v Minister of Pensions [1947] 2 All ER 372 at 374, Lord
Denning declared:

That degree is well settled. It must carry a reasonable degree of probability,
but not so high as is required in a criminal case. If the evidence is such that
the tribunal can say: “We think it more probable than not,” the burden is
discharged, but, if the probabilities are equal, it is not.
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Are there degrees of proof within the standard of proof of the balance of
probabilities? Theoretically, the answer is in the negative, but practically, such
degrees do exist.

In Bater v Bater [1950] 2 All ER 458, it was held that there may be degrees of
probability within the civil standard of proof of balance of probabilities; the
degree of proof must be commensurate with the occasion and proportionate
to the subject-matter..........

Denning L.J. stated at page 459:

“The difference of opinion which has been evoked about the standard of
proof in these cases may well turn out to be more a matter of words than
anything else. It is true that by our law there is a higher standard of proof
that is required in criminal cases than in civil cases, but this is subject to the
qualification that there is no absolute standard in either case. In criminal
cases the charge must be proved beyond reasonable doubt, but there may
be degrees of proof within that standard. Many great judges have said that,
in proportion as the crime is enormous, so ought the proof to be clear. So
also in civil cases. The case may be proved by a preponderance of
probability, but there may be degrees of probability within that standard.
The degree depends on the subject-matter. A civil court, when considering
a charge of fraud, will naturally require a higher degree of probability than
that which it would require if considering whether negligence were
established. It does not adopt so high a degree as a criminal court, even
when it is considering a charge of a criminal nature, but still it does require
a degree of probability which is commensurate with the occasion.
Likewise, a divorce court should require a degree of probability which is
proportionate to the subject matter.”

The issue in Hornal v. Neuberger Products Ltd. [1957] 1 QB 247 was the
standard of proof in a civil claim for fraudulent misrepresentation. The Court

of Appeal held that the trial judge’s approach on standard of proof was correct.
Denning L.J. referred back to the views he had articulated in Bater v. Bater and
stated at page 258:

[T]he standard of proof depends on the nature of the issue. The more serious
the allegation the higher the degree of probability that is required: but it
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need not, in a civil case, reach the very high standard required by the
criminal law.

Hodson L.J. fully concurred with those views, supplementing them at page 264:

Just as in civil cases the balance of probability may be more readily tilted in
one case than in another, so in criminal cases proof beyond reasonable
doubt may more readily be attained in some cases than in others.

Morris L.J. added at page 266:

It is, | think, clear from the authorities that a difference of approach in civil
cases has been recognized. Many judicial utterances show this. The phrase
‘balance of probabilities’ is often employed as a convenient phrase to
express the basis upon which civil issues are decided. It may well be that no
clear-cut logical reconciliation can be formulated in regard to the authorities
on these topics. But perhaps they illustrate that ‘the life of the law is not
logic but experience.” In some criminal cases liberty may be involved; in some
it may not. In some civil cases the issues may involve questions of reputation
which can transcend in importance even questions of personal liberty. Good
name in man or woman is ‘the immediate jewel of their souls.” But in truth
no real mischief results from an acceptance of the fact that there is some
difference of approach in civil actions. Particularly is this so if the words
which are used to define that approach are the servants but not the masters
of meaning. Though no court and no jury would give less careful attention
to issues lacking gravity than to those marked by it, the very elements of
gravity become a part of the whole range of circumstances which have to
be weighed in the scale when deciding as to the balance of probabilities.
This view was denoted by Denning L.J. when in his judgment in Bater v. Bater
he spoke of a ‘degree of probability which is commensurate with the
occasion’ and of ‘a degree of probability which is proportionate to the
subject-matter.’

In Thomas Bates & Sons v. Wyndhams (Lingerie) Ltd. [1981] 1 All ER 1077 at
1085, Buckley L.J. stated:

| think that the use of a variety of formulations used to express the degree
of certainty with which a particular fact must be established in civil
proceedings is not very helpful and may, indeed, be confusing. The requite
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degree of cogency of proof will vary with the nature of the facts to be
established and the circumstances of the case. | would say that in civil
proceedings a fact must be proved with that degree of certainty which
justice requires in the circumstances of the particular case. In every case
the balance of probability must be discharged, but in some cases that
balance may be more easily tipped than in others.

A serious allegation necessitates a higher standard of proof compared to a less
weighty claim. In Re_H and Others (Minors) [1996] 1 All ER 1, the case
concerned the care of children under the Children Act 1989 of the United
Kingdom. Whilst acknowledging the degrees of the balance of probabilities,
Lord Nicholls of Birkenhead in the House of Lords stated at pages 16-17:

The balance of probability standard means that a court is satisfied an event
occurred if the court considers that, on the evidence, the occurrence of the
event was more likely than not. When assessing the probabilities the court
will have in mind as a factor, to whatever extent is appropriate in the
particular case, that the more serious the allegation the less likely it is that
the event occurred and, hence, the stronger should be the evidence before
the court concludes that the allegation is established on the balance of
probability. Fraud is usually less likely than negligence. Deliberate physical
injury is usually less likely than accidental physical injury. A stepfather is
usually less likely to have repeatedly raped and had nonconsensual oral sex
with his underage stepdaughter than on some occasion to have lost his
temper and slapped her. Built into the preponderance of probability
standard is a generous degree of flexibility in respect of the seriousness of
the allegation.

Although the result is much the same, this does not mean that where a
serious allegation is in issue the standard of proof required is higher. It
means only that the inherent probability or improbability of an event is itself
a matter to be taken into account when weighing the probabilities and
deciding whether, on balance, the event occurred. The more improbable the
event, the stronger must be the evidence that it did occur before, on the
balance of probability, its occurrence will be established. Ungoed-Thomas J.
expressed this neatly in In re Dellow’s Will Trusts [1964] 1 W.L.R. 451, 455:
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(56)

(57)

(58)

“The more serious the allegation the more cogent is the evidence required
to overcome the unlikelihood of what is alleged and thus to prove it.”

In R (N) v Mental Health Review Board (Northern Region) [2006] QB 468, after
an exhaustive review of earlier authorities, the Court of Appeal firmly held that

although there is a single civil standard of proof on the balance of
probabilities, its application is flexible. Richards L.J. at para 62 stated that this
flexibility is referable to the quality of evidence required rather than degrees
of probability:

Although there is a single civil standard of proof on the balance of
probabilities, it is flexible in its application. In particular, the more serious
the allegation or the more serious the consequences if the allegation is
proved, the stronger must be the evidence before a court will find the
allegation proved on the balance of probabilities. Thus the flexibility of the
standard lies not in any adjustment to the degree of probability required
for an allegation to be proved (such that a more serious allegation has to be
proved to a higher degree of probability), but in the strength or quality of
the evidence that will in practice be required for an allegation to be proved
on the balance of probabilities.

What | endeavored to demonstrate from the above discussion is that the civil
standard of a balance of probabilities is flexible, to be applied with varying
degrees of strictness depending on the gravity of the matter to be proved.”
[emphasis added]

LOLC Factors was cited with approval by Surasena, J [as he then was] in Attorney
General v Hemasiri Fernando [SC (TAB) 02/2023; SC minutes of 5" November
2024].

It would thus be seen that the terms, “balance of probabilities” and
“preponderance of evidence” denotes a need for Court to weigh and balance the
evidence presented before Court by both sides — the Plaintiff and the Defendant.
That is of particular relevance in deciding this appeal.

Taking into consideration the above judicial dicta, | am of the view that the
Plaintiffs were not required to establish beyond reasonable doubt that the
signature that appears on Deed No. 47 is not that of Bertie Samarasinghe. While
proof on a balance of probability was sufficient, what was required was for the
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District Court to be satisfied of the quality of the evidence led by the Plaintiff that
Deed No. 47 was not executed by Bertie Samarasinghe, as opposed to the
evidence presented by the Defendant that Deed No. 47 was executed by him.

Judgment of the District Court

(59)

(60)

(61)

The District Court has at the beginning of its judgment correctly identified the
core issue in this case, that being whether Deed No. 47 has been executed by
Bertie Samarasinghe or else whether it is a forgery. Having done so, the District
Court has thereafter proceeded to consider if the Defendant had proved the due
execution of Deed No. 47.

It was the position of the Defendant that Bertie Samarasinghe was happy to stay
with them in Galle, even though he travelled to Deegala Estate regularly. It
transpired in evidence that a party was held at the residence of the Defendant on
24™ November 1991 to celebrate the birthday of Bertie Samarasinghe and that
at this party, Bertie Samarasinghe had informed Chrishantha Wickremasinghe,
the brother-in-law of the Defendant, that he was keen to gift Deegala Estate to
the Defendant and to prepare the necessary paperwork. Deed No. 47 is said to
have been executed fourteen days later on 8™ December 1991 and Bertie
Samarasinghe passed away thirteen days thereafter on 21 December 1991.
Although much haste was shown in executing Deed No. 47, it had been submitted
for registration only on 16™ January 1992.

The District Court had expressed suspicion not only with the speed at which the
impugned deed had been executed, especially by a person who according to the
Defendant was in good health and who had no apprehension of death at that
time, but also with the fact that it was strange for someone who lived a luxurious
life to part with his most valuable asset that brought him the income to maintain
his lifestyle. The District Court had also agreed with the Plaintiff that Bertie
Samarasinghe could well have executed a last will, if he had a genuine intention
of making available Deegala Estate to the Defendant, so that the Defendant could
have benefitted after his death. It must perhaps be mentioned that the Defendant
did not have any children, and that she was 51 years of age at the time Deed No.
47 had been purportedly executed in her favour.
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(62)

(63)

(64)

The District Court also expressed suspicion with the selection of the Attorney-at-
Law who notarially attested the execution of Deed No. 47. It was in evidence that
Bertie Samarasinghe had cases before the Labour Tribunal and that he had
associated several senior lawyers in Galle, including Attorney-at-Law Mr. Thilina
Panditharatne, with whom he had even exchanged correspondence [P4, P5 and
P6] a few months prior to his death and whom Bertie Samarasinghe is said to
have met in the morning of 8" December 1991. Bertie Samarasinghe however
had not revealed to Thilina Panditharatne that he was intending to execute a
deed that day or had already executed a deed. In spite of these connections, Deed
No. 47 had been attested before an Attorney-at-Law who had been in practice
only since 1987 and who had up to that point only attested 46 deeds. The
guestion had thus arisen as to why Bertie Samarasinghe would retain the services
of a junior Attorney-at-Law without much experience and whom he had never
met, when he had the opportunity of obtaining the services of a much senior and
experienced Attorney-at-Law, well known to him.

This suspicion was aggravated by three factors. The first is that the said Attorney-
at-Law in his evidence admitted that he knew one of the two witnesses to Deed
No. 47, Chrishantha Wickremasinghe prior to the execution thereof. Chrishantha
Wickremasinghe, the other witness to Deed No. 47 and the Defendant were the
accused in the Magistrate’s Court case filed by the Police. The second factor is
that, (a) the Attorney-at-Law admitted that he did not know Bertie Samarasinghe,
(b) he had “met Bertie Samarasinghe” only twice, once prior to the execution of
the deed and again at the time of the execution, and (c) on both occasions he did
not speak to the person who came before him claiming to be Bertie

Samarasinghe.

The third and most important factor is that the Attorney-at-Law admitted that
he did not check the identity of the person who came before him to sign a deed
to gift a property which had immense value at that time claiming to be Bertie
Samarasinghe and the owner of that property. The District Court has quite
correctly taken serious note of this factor that the Attorney-at-Law was unable to
confirm the identity of the person who came before him and who signed as Bertie
Samarasinghe. This is not a mere omission in terms of the Notaries Ordinance,
but goes to the root of the issue that was before the District Court.
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(65)

(66)

(67)

(68)

It is for this reason that the District Court had concluded as follows:

“OF Beg DoE 00800 e OFSwe ‘D oROB® ©® O, 6ORED
eMILOOHR 6RE DTHWMOL &) SO “VH®E” emMMILOO®) “GuIsin Dyd®te”
05 0XIBMOEE HESD) R O 6wE)em® HY, VE VICRD DOOHE i S DO
&5 DO,

dea® eifeEsm 0B HFFOREE ea@iHD BOWE, POI® gediie) WoOsINY eEre, DL,
g8 P DE VOB 605 eMn® “VS0 HROE®”, HREE LN &) LR efeE
10 DuiHmOn0 OO cdmen HO® ®) Ok B Pdn MO 65 DD P 60

Be WO HIVe, OV iy EH®.”

Thus, the District Court expressed deep suspicion not only over the selection of
a junior Attorney-at-Law known to Chrishantha Wickremasinghe and the
Defendant, but with regard to the necessity for a man who did not suffer from
any serious illness to gift his most valuable asset and that too, just two weeks
prior to his death.

The next factor that was considered by the District Court was the conduct of the
Defendant and Chrishantha Wickremasinghe which revolved around three
circumstances that occurred soon after the passing away of Bertie Samarasinghe.
The first was that Chrishantha Wickremasinghe had not come either for the
funeral or the almsgiving of Bertie Samarasinghe. The District Court had noted
that this is suspicious, since according to the Defendant, (a) Bertie Samarasinghe
had stood guarantee to a loan taken by Chrishantha Wickremasinghe, and (b) it
is to him that Bertie Samarasinghe turned to when he wanted to gift Deegala
Estate. The second circumstance is that the Defendant did not disclose to the
Plaintiffs the execution of Deed No. 47 either at the funeral, the almsgiving that
followed or any time thereafter. This becomes significant when one considers the
evidence of the Plaintiffs that they went to the house of the Defendant looking
for the documents that Bertie Samarasinghe is said to have brought with him to
Galle, only to be told by the Defendant that they cannot trace the documents.
This is the third circumstance considered by the District Court. To my mind, these
three circumstances demonstrate the guilty mind of the Defendant and
Chrishantha Wickremasinghe, arising from the intention of preparing and the
preparation of Deed No. 47.

It is only after the District Court formed the view that, taken as a whole, the
execution of Deed No. 47 was suspicious, that it proceeded to consider the
reports of the experts. This is clearly in line with Section 45 where when the Court
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(69)

(70)

(71)

has to form an opinion as to the genuineness of handwriting, which would
include the placement of the signature, the opinions upon that point of persons
specially skilled in the genuineness of handwriting are relevant.

In my view, the learned District Judge was aware of the applicable legal position
in evaluating the evidence in a case of this nature. This is borne out by the
following passage:

“©5 Br® DO®) e OCImuD DSED B c6dnm HOP BERE 1) GBS &) O

o8 0 Oned. Y gmm =o0cDefn HE PN ‘WSO HROB®’, RSO BW)
055D MWDo @ DD HEOD 5HvEmn SO0 LD Hiw. DeEieensi®d RSyed
OIBBDODS e, NWBWODS 6 P P &), 68 oBVER)BFORE ©OBHLE,
“3E0 ©ROB®” gHies MR PO XS Bw aid VOS.

ciPfHCe D88 @y MO o 08D DOIPOERD eSHEd ‘S0 HROB®” &eE
RS5e08 mma OO &) Ol TORD AND aBegon § DD DFIBL cosD) E@O
coo® e0B. & a0 eMemigtd oPHNCR & Do D8 & Bgde 9tlos DD
OSBR0 6050 DD CIBBGL ©OS.

2Og Oeel OCC 9mds) WO WE G 47 O VSO W oHdn HOVD ae)e
oddy ©olededfn DOFOR oD NG it o 65Hm OOl DBLOD DO OVE

e e ard OSBr Oxed, orl6 s gRacr edsen aSNORE.”

Thus, the District Court was satisfied that there existed circumstantial evidence
supporting a grave suspicion with regard to the genuineness of the signature on
Deed No. 47 but was mindful of the evidence of the witnesses to Deed No. 47 as
well. It is in that background that the District Court stated that P16 becomes

relevant.

The District Court was also mindful that the report of an expert is a relevant fact
but is not conclusive, and that it is the function of the Court to examine the
evidence and arrive at a conclusion. This is evident from the following paragraph
of its judgment:

“etagnir eloen OO 5 O OIS ©OSNE PHRE GRWOMEO &S DO
O5R oeH 050 DMy dedeer, PBNED o, K HOMTOD HOONW MO VO

gADOH HE) B, OERE BEOY HBFONRE. QEMOY BN 6o aXaRdr BSEE,
OB SHHPNHMO OcDeOBHE RDOML 6D ©OHm MSH® ®MMOG aBlendt
e0ien 60 Goe®iEmn DE MDD D, FRDOMNSH BEVD VW D )SHD &S
9tlen w0 I8 HF Hele, LWMODR MO NERED. OO P HHONLDO OSTERNREE
gADOIG DO DedEeet, PG RO D88 & oem OCIREPE credeD wsiem
GANE DO VOB®. Decieer, OIDBDOr O PdmrE 0D cea® § DOE £SO

IS DO o), Dedeet, dmK oS HOPVD cexnd § WO oremiexieid DO
ememD, glwomnn Dedeet, vk BE eavm @med.”
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(72) Furthermore, the District Court was mindful that the documents that were used

(73)

(74)

for comparison purposes must be proved. The District Court has carefully
considered the manner in which P 4 — P15, containing the normal course
signatures of Bertie Samarasinghe, had been collected by the Police for purposes
of examination from the places where the documents were kept and their
genuineness, and stated as follows:

“8 52)® ot 2719 REQD &xd oy BOE 6, 58) mHA) HI® XY MOMOBORSE®E,

glpogn Sewin m, ne) D88 EMHE VOO &) guHigdr CleiNn OE®) Lo DE
RO “prod S0’ CSBE Gl God 2719 ASgde 980 MSWEEHS EDIE®
9Elend 15 CAMHS. coRs oBOr D8y & 0PSO EE i 8w,
HEDOwS phHvede O o) @@ B &) gfecri® D em) oy, MR DO HRVSREESS
Dl ©oisy 60)R8 SHRMOnR d®wenrs O SHEMO HNO goun 6 oS
DB GOOSMONS HY VOO, 605 eamnld. DRSH BewE 6218 HEMTenR 6E
Ry 8w He DOWH 5B o0t BewO i DD SHENGL eMBORD eHndide, M.

D) 088 aandt 0PSO HEH) O R 6N, DIPFD geIR R SO WY
DOMODORS 6MS EVISOD, GHGRNOr SOBEEG HE®), GHaRcr oloed 60w, ©.l3
cOfn guigor emPe® SmOD D) &id A0 OF 08 o VDS HHYOLED. &
au® ge)E CCRM 5B ®IOMOBDHS HDO 6 O MOKSeHns GRWo Hewiv @,
6B HEMDS D88 EDMWISV, et CMPnE® HE 6ME SO, OB eCa® =l0wi®)
D0 &16 e0m guBigndr aliesn DICMD DD K eI HUIE)Pw RSQD o).

O® eda2n H8¢ gOEDDD RSy 506D MOWHO WO EREF) MOE, aND. O CAMOE
grver) ‘S0 HROB®” XD FUeE git® emMOs DD HEE, O8O ewice D M)

229 onw. “‘Pod BODSH” Hedwes e ®Hdd e oum.”

Thus, the District Court was not only satisfied that the documents containing the
normal course signatures of Bertie Samarasinghe were genuine, it was also
satisfied that the said documents had emanated from the proper source. In other
words, the District Court had no doubt with the integrity of the documents.

Having observed that at least three documents [P4, P5 and P9] had been
executed by Bertie Samarasinghe a few months prior to Deed No. 47 while staying
at the house of the Defendant, the District Court had stated that given the nature
of the documents and the purpose for which they were prepared and signed,
there is no reason to doubt that the signatures that were on P4, P5, P7 — P15
were not that of Bertie Samarasinghe. In this regard, the District Court had
observed as follows:
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(75)

(76)

(77)

“©® oG ‘S0 ©HRCB®” OB ains} DD @ 6CDE OO em) Sed

DOMOBO® 66 HE DIOMOTORS O 6CAE EVe®® D) &TE aBlagndt eMOH®
OC®) eMHO® e VDO e HBe, ®D HOVW HROE DFBH® DB VPO .

00 Brd® DOF G® oo CWOER HE® OO g otd 8O oulb, e ¥
cmPRned oe®ms oo BEeORS PR RO oeH or.22 8O . 24, ©.26 80 ©r.34 &)
CRH MO Gid 6CVIOR CEHS DHEE ‘WSO HROE®” 1M GLe® Fin® VDD SHHEMN®
HOPD HBe, MM D WO, OF cCVIOR SMOL §HORD &) O oMty DRSO
gBes DE G DD &td OB o &8 gRPBWS aim. ODFH® O® B emBODe,

Lo e osnd.”

Although the Defendant stated that Bertie Samarasinghe was happy during the
time he stayed with them in Galle, she thereafter claimed that he was not in the
best of health at the time he passed away and that that may have affected his
signature on P1, P2 and P3. The District Court has rejected this contention on the
basis that the signature of Bertie Samarasinghe on all sample documents ranging
from 1971 to 1991 were similar, and that in any event, there cannot be a
significant variation between the signatures of Bertie Samarasinghe that
appeared on P4, P5 and P9 signed a few months prior to his death and the
signature on P1, P2 and P3 said to have been signed just thirteen days prior to his
death.

The relevant conclusion of the District Court is as follows:

“@4, 5 9 eCROR By GBHS D) arsies’ dFHMIned 5HDelS B MEEDD BE
®) OEBHO guP 5P By DD ® @IO0D DKens S80860% oaw. Dedeens® &t.5
O GBHD SEMOD FHENO N 5 DO HESD MREDDS NEE VD EELH. OO
1991.07.19 ®» Eaw. a1 1988 & o5 o) il O gEiesd 3 0O “VE0 VOB’
G MEES =0 MO WO GID GBENO @ 0. g il SOPSO RO O »d
S0 DORMNS ®ICOSND 60E @OIMMHNE®S O gHGK SO 0 o)
ODSDDORE 08, detimd® “ASD HROH®” ihed il Hry) ERY DB e DD
£S5 ot4, 5 9 gEOsOED PREeMS® 6 ., 2, 3 CAIOR QEFOD GFHHSOED
oM AR, D ecamiBn. O» dfed SO0 BEOD D VDD o8 WOD

oB306H.”

It is only thereafter that the District Court proceeded to examine the evidence of
Mr. Kalupahana. Having satisfied itself that he is qualified and competent to give
evidence on handwriting, a fact which had not been challenged by the Defendant,
the District Court had stated as follows:
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(78)

(79)

‘o O®ensi® ‘S0 BHROH®” DBS autnr® 6EAH SBHS BAHD REE D aBBD
gBes 78 ONE BN 68 SO HROBMeE OO HHYO® & Meld® vns HP®
OERB0 Q0D HRMe, O5 SEMOD GBES BOCER OIED L.

06l O =O0PemOOr D® “DOm®” PHm “‘@ae®” P®m), ‘R0’ ®m) N
Heem® SNy Oseld SOV O® o RS Dedeet, £INCRDS WD BSBHSIC.
e emed 5O RS O oluen ccICneRSned 6Dn HPD a3 00w HE
elie, aim. RS Heca® RYSen DeEBermd®, &I®, GBI, ogadice ®Om)
DOPS EREED PHH SBEE)S PHHE VDD 6x) OIOE oW OO HEE, WO )
O5ens} @Elond ain. S ceREDed® GOGOSMONE VSO § VOO PR HREDE,
e®RE0DDE, M.

“DOon®” dom €46 R HOS QEIDERD MISMK DEE DB VYW 0SS &) PM®
0T RO ee)) oeE)® RO em) gHewin WO RO 6m) GOR BWEnNS ewiEm WO

e} om.”

Thus, the District Court was concerned that none of the seven signatures that
appeared on P1, P2 and P3 tallied with the signature of Bertie Samarasinghe that
appeared on the normal course documents. The District Court also expressed the
view that all three experts [including Mr. P.H. Manatunga] were independent and
qualified professionals and had no reason whatsoever to show partiality towards
one party. This was supported by the fact that the Defendant did not impugn their
competence, independence or integrity during cross examination.

The District Court had carefully considered (a) the detailed process that had been
followed by Mr. Kalupahana in comparing the signature of Bertie Samarasinghe
that appeared on P 4- P15 with those in P1, P2 and P3, (b) the reasons attributed
by Mr. Kalupahana for his conclusion, (c) the differences between the signatures
as explained by Mr. Kalupahana, and concluded that his findings that the
signatures that appear on P1, P2 and P3 are not that of Bertie Samarasinghe has
been scientifically established. The specific findings of the District Court are as
follows:

“9on odfeces oe®ms we e glwome 988 gRigndt oden mimes O®

OO 0D, ©1.54 CCRAMD ©IED MO gn) NEHLLORD SHowemn DO,
OENOD 0 SO GRS G0 SDE® cONSHD VDD HEMOSD) EBSHDDES®. B
@0 gele ases oo MEES EP® O KR EPNLBHWE ®HO e gluler §oe ERSHWS
CERO OCD AED DR FOEHH ®IN®, OO EIBSID o AEHIEOD OWMWOD OGS
R0 ) OO DOEKS RN BeD ard VOO gHiadl SONSDOOG) MG WOD BB,
00 giens odn® 50 alwoMwoe, SEOD o 6. Vi@ VCPO Bwd Fred Oredw
DBENS QBN GHRS 65 eSO GBeS G0 EPIDDRD 685 Bwre, FREOS &R
DPeBetnn e AReDEe, & it DcleCesn 5D &N DOHM® HIRDEDEE,
ed6 GBESOR CDMBEMOG O S0P MeDSHNY @BEMD go®, SODO®, HSDEN®,
giRDd, G o P QO DOEIWSO COBO OWMWOD O £08B. 88 6 DHCH®
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(80)

(81)

SomPm VEIVPS &) HOMTOD ESESMOR cMedNE O O VO gBGOT
eluiened mdend HOwa.

9oy B0 DOF) OHCH DCEOE odarndt cmPo® 6P® Elns ©ud, b o® o7 &0
15 £550) O CCRMOR SEHD GNes O .54 AN i geder guins, otl,
2, 3 CCRMOR GO LEMOD) GRS &) EMBINEED VDO & aRdr «lien ED)
6e® SHHODNHO OESIAPO e § IR DO sl RNEW MIBEHE HB®) GLw.
& oo ou4, 5 o o7 80 15 50 cCRMOR ons ) giid ADD VS O aiH
“US0 EROB®” KB O, GO ©tl, 2, 3 CENIOR HHES D) MBS DD O
aoignor cONenOOmes Desieet, mne, O D8rIREND DexsRwd dE® HHPdxw

200 a8t ® agio.”

The District Court has thereafter considered P18, the report prepared by Mr.
Samaranayake at the request of the Defendant and concluded that P18 too
supports the conclusions contained in P16 prepared by Mr. Kalupahana and Mr.
P.H. Manatunga. | must state that Mr. Samaranayake had passed away by the time
the case was taken up before the District Court and even though the Defendant
had initially objected to the marking of P18, the report of Mr. Samaranayake had
been admitted as evidence thereafter since P18 had been prepared at the
request of the Defendant, who at that time was an accused in the Magistrate’s
Court case.

There are two other circumstances that | have already referred to that provides
support to the view expressed in P16 and P18. The first is that if Deed No. 47 was
in existence thirteen days prior to the death of Bertie Samarasinghe, there was
no reason for the Defendant to have suppressed its existence when the Plaintiffs
came to Deegala Estate soon after the almsgiving to search for the documents or
when the Plaintiffs made a Police complaint on 12" January 1992 that the brother
of the Defendant is refusing them entry to Deegala estate or to have remained
silent when the Plaintiffs informed the Defendant that a testamentary case would
be filed or to have refrained from disclosing its existence until the filing of the
testamentary case. The second circumstance is that the Defendant was not able
to provide a satisfactory explanation for the signature on P1, P2 and P3 being
different from the signatures that appeared on all sample documents.
Furthermore, the Defendant offered no explanation as for Mr. Samaranayake’s
expert opinion that the signatures on P1, P2 and P3 purporting to be those of
Bertie Samarasinghe showing signs of tremor, hesitation, penlights, added
strokes, sudden changes in direction and halts, which are all features inconsistent
with genuine execution of a signature.
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(82) It is in the above circumstances that the District Court has correctly concluded

that the Plaintiffs have established on a strong balance of probability [e:®@&Hdee®
D SDD0n gug DO mEE B0 P omOO a&wm.| that the signatures that
appear on Deed No. 47 is not of Bertie Samarasinghe. It is clear that the learned

District Judge had a clear understanding of the law that needed to be applied and

was aware of the pitfalls that must be avoided when dealing with a case where

handwriting was in issue and resort had to be made to expert evidence to assist

the Court to arrive at a determination.

The judgment of the High Court

(83) The High Court had recited the factual matters on which the parties were in

agreement and thereafter observed as follows:

(a)

(b)

(c)

(d)

(e)

After the death of his mother, Bertie Samarasinghe had been brought up by
his mothers family who had even given part of their name to him prior to
gifting Deegala Estate to him;

Bertie Samarasinghe had a close relationship with the relatives from his
mothers side;

There is not even an iota of evidence to show that Bertie Samarasinghe had
a relationship with the Plaintiffs who were his half brothers and sisters;

Bertie Samarasinghe lived with the Defendant and her husband for two and
half years prior to his death, that “there is ample evidence to prove their
intimacy with each other” as borne out by the many letters exchanged
between them, that “This type of love on each other in a close intimacy is
somewhat showing affection and attachment on each other may be treated
by a man of servile sacrifice of all his desires and passions on one woman”
and “in this situation one can understand the circumstances under which
Bertie Samarasinghe had executed the impugned deed”;

Only the Defendant and her husband were there to look after Bertie
Samarasinghe during his troublesome period whereas the Plaintiffs failed to
prove that they looked after the desires of Bertie Samarasinghe at any stage;

34



(84)

(85)

(86)

(87)

(88)

(f) For these reasons, Bertie Samarasinghe gifted Deegala Estate to the
Defendant, knowing well that if a testamentary action is filed, it is the
Plaintiffs who will be entitled to claim.

The evidence did not bear out the fact that the Defendant had an intimate
relationship with Bertie Samarasinghe and thus, the basic premise that appears
to have been on the mind of the learned High Court Judge that Deed No. 47 was
executed as a reflection of the intimacy that Bertie Samarasinghe had towards
the Defendant is ill-founded. Thus, to my mind, the above circumstances do not
support a view that the impugned deed had been signed by Bertie Samarasinghe.

With regard to the selection of the Attorney-at-Law, the High Court had stated
that Bertie Samarasinghe did not want to make it public that he had gifted
Deegala Estate and that is the reason for the non-selection of an Attorney-at-Law
known to him. While such a conclusion is not supported by the evidence, the High
Court has completely ignored the fact that the Attorney-at-Law failed to even
verify the identity of the person who appeared before him. | have already stated
that this was a critical item of evidence that gave rise to a serious doubt with
regard to the due execution of Deed No. 47. | am therefore of the view that the
High Court erred when it failed to address its mind to this issue.

The High Court had rejected in limine both expert reports on the basis that the
Plaintiffs failed to establish corroborative evidence to prove that Deed No. 47 is a
forgery. In doing so, the High Court has completely disregarded the circumstantial
evidence that was relied upon by the District Court as corroborating the two
expert reports. Sadly, it appears that the High Court did not wish to deal with the
two expert reports and adopted an easy path to conclude the case.

Although P18, prepared at the instance of the Defendant had contradicted the
case of the Defendant, the High Court appears to have brushed aside its findings
on the basis that the Defendant would not have sought another opinion if she
had a doubt that the signature on Deed No. 47 was not that of Bertie
Samarasinghe.

The High Court had thereafter re-produced the headnote in Charles De Silva v
Ariyawathie De Silva and another [1987 (1) CALR 76; (1987) 1 Sri LR 261;
hereinafter referred to as Charles De Silva] which reads as follows:

35



“(1) The Court was wrong in acting on the evidence of the handwriting expert

(2)

(3)

as:

(a) The genuineness of the comparison material on which he based his
opinion was in dispute and such material had not been duly proved;

(b) The photographs used by the handwriting expert had not been
proved in Court;

(c) Comparison specimens both adequate in number and of a suitable
kind are essential as the human hand will not reproduce the
characters like a typewriter — the most suitable material being that
which has been written at about the same time as the contested
document on similar paper, in similar circumstances and with
similar pen and ink, pencil or type writing.

The Court could not reasonably have in mind the credibility and
demeanour of the witnesses.

There was sufficient direct and oral evidence to hold that the impugned
Will had in fact been signed by the deceased testator. Where there is no
doubt of the mental capacity of the testator and no element of suspicion
arises a Will will be held to be proved if the witnesses who speak to the
due execution and attestation are believed by Court. If there are
circumstances which excite the suspicion of the Court the propounder
must remove it and satisfy the Court that the testator knew and approved
of the contents of the Last Will.”

(89) Although the High Court re-produced the headnote, it has neither discussed the

(90)

said judgment nor explained its applicability to the case before it. The High Court
had thereafter concluded that the Plaintiffs have not discharged the burden of
proof cast on them of establishing that Deed No. 47 is a forgery and had set aside
the judgment of the District Court.

It must be noted that unlike in Charles De Silva, in this appeal, there was no

challenge to the genuineness of the “comparison material” submitted either to
the Examiner of Questioned Documents or to Mr. Samaranayake. Furthermore,
in Charles De Silva, there had been no two expert reports, one supporting the

other. Thus, the context in which Charles De Silva had been decided is wholly

different to the facts and circumstances of this appeal.
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(91)

Furthermore, the net result of the approach adopted by the learned High Court
Judge has been to bring to naught the evidential value of the two expert reports,
P16 and P18, without any valid reason whatsoever being assigned to such a
course of action. That, in my view, was erroneous and has caused a substantial
miscarriage of justice, which warrants the intervention of this Court.

Questions of Law

(92)

(93)

(94)

Itis in the above circumstances that leave to appeal was granted on the following
guestions of law:

“(1) Did the Civil Appellate High Court err in law by failing to identify any error
of fact or law in the District Court judgment when it overturned the
judgment of the District Court?

(2) Did the said Civil Appellate High Court errin law in failing to appreciate that
the ratio decidendi in the Judgment in Charles de Silva v Ariyawathie de Silva
and another had no relevance to this case?”

Simply put, to my mind, regrettably though, it must be noted that the judgment
of the High Court is incoherent. The High Court, having correctly identified the
issue before it, was required to consider if the District Court had properly
evaluated the circumstantial evidence that was relied upon by the District Court
in order to determine whether the judgment of the District Court is based on the
evidence and is correct. The High Court was also required to bear in mind that
this was not the usual case where there existed a report of an expert as one item
of evidence. What was unique in this case was that there existed two expert
reports and very importantly, one of these reports had been prepared at the
instance of the Defendant, with the sample documents having been provided by
the Defendant herself. Therefore, the High Court should have attached some
evidential value to the expert opinion contained in the two reports and thereafter
considered the inferences arising therefrom.

In order to avoid the consideration of these two reports, the High Court, to my
mind, has taken the easy path by stating that the Plaintiffs have failed to establish
corroborative evidence to prove the two expert reports. In doing so, the High
Court has completely disregarded the items of circumstantial evidence that the
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(95)

District Court had carefully considered and referred to in its judgment and the
fact that such circumstantial evidence is supported by the conclusions of the two
experts. Instead of identifying the grounds on which the District Court may have
erred, the High Court has referred to evidence which is of no significance, before
setting aside the judgment of the District Court.

However, what baffles me the most is the mere citing of the headnote in Charles
De Silva and thereafter not making any comment on whether the said judgment
has any application or not with regard to the issues that the High Court was
required to consider and leaving a whole host of issues that have been referred
to in the headnote in Charles De Silva wide open and unanswered. Be that as it

may, | shall now proceed to consider the second question of law, that being if the
judgment in Charles De Silva is of any application or relevance to the facts of this

appeal.

Judgment in Charles de Silva v Ariyawathie De Silva and another

(96)

(97)

Charles De Silva was a case where a Last Will was sought to be challenged on the

basis that the signature of its author [the executant] had been forged. The District
Court had held that the due and proper execution of the Will had not been
satisfactorily proved as it has not been shown in evidence to have been signed by
its author. In appeal, the said judgment was set aside on three grounds.

The first was that the specimen signatures used for purposes of comparison have
not been proved or admitted. In this regard, it was held as follows in Charles de
Silva [page 271]:

“The report of the Examiner of Questioned Documents marked 3D2 and dated
the 25" of January 1974 has gone on the presumption that the genuine
signatures of the deceased are to be found in the documents 3D3 to 3D6 and
thereafter accepting them as specimen signatures of the deceased, has, after
comparison of these with the signature found in the Last Will P1 come to the
conclusion that the said Last Will P1 has not been signed by the same person
who has signed the documents 3D3 to 3D6. He has also stated in his report and
evidence the reasons for the conclusion he has thus arrived at:

One important fact which has to be considered by Court is whether these other
specimen signatures which had been sent to the Examiner of Questioned
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Documents were legally proved to bear the actual signatures of the deceased
Seemon Appu since they had been allowed in evidence by Court only subject
to being correctly proved: This important fact the 3™ Respondent has failed to
prove as would have been normally required in a Court of law. .........

Thus it will be seen that the very foundation and data on which the Examiner
of Questioned Documents has been called upon to give an opinion as to
whether the Last Will P1 has been signed by the deceased being of no legal
value as the correctness of the signatures found in 3D3 to 3D6 has not been
proved, the report of his marked 3D2 will be of no assistance to Court and so
also would be his oral evidence given at the trial.”

(98) I have already stated that:

(a) The Defendant did not object when an application was made in the
Magistrate’s Court to forward the documents P1 — P15 to the Examiner of
Questioned Documents on which P16 was based;

(b) The comparison material used to prepare P18 had been tendered to Court
by the Defendant herself;

(c) The above documents were neither disputed nor marked subject to proof
in the District Court.

(99) Therefore, the data on which the Examiner of Questioned Documents was called
upon to give an opinion in this appeal has a high probative value as the
correctness of the signatures found therein are admitted. In other words, there
is no doubt that the signatures that appeared on the documents sent to the
Examiner of Questioned Documents are the genuine signatures of Bertie
Samarasinghe. This is consistent with illustration (c) to Section 45 of the Evidence
Ordinance which requires the specimen documents to be proved or admitted to
have been written or signed by the person concerned.

(100)Thus, the first ground on which the Court of Appeal set aside the judgment of the
District Court in Charles De Silva does not arise in this case. | must state that this

matter has been specifically considered by the District Court, and that the High
Court has not disagreed with this finding of the District Court.

(101)The second ground on which the judgment of the District Court in Charles De
Silva was set aside was that the Examiner of Questioned Documents had used
photographs of the impugned signatures in comparing signatures which
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photographs had not been proved. In this regard, the Court of Appeal held as
follows in Charles De Silva:

“He has also stated in evidence that his evidence to Court is being given with
the aid of the enlarged photographs of the relevant signatures that are with
him. Here too we would say that the said photograph should have been duly
proved in evidence before any reliance on evidence given with their aid could
be accepted the fact that the signature in the Last Will P1 made by the
photographer who did the said enlargement on the orders of Mr.
Samaranayake. This also has not been done by the 3™ respondent and this
error or defect also adds to the inability of Court to act on the report and
evidence of Mr. Samaranayake.” [page 273]

(102)In this appeal, Mr. Kalupahana had directly examined the questioned documents
and the specimen documents when preparing his report P16. He had thereafter
taken photographs of the enlarged signatures and these were marked as P52 and
P52(A) without any objection being taken thereto or the said photographs
requiring any further proof. They were also presented to Court for the
convenience of explaining his findings to Court and has received the specific
attention of the District Court, as borne out by the following passage:

“DeSeee, ©EBDOEdy 00 BEvD o 00 B0 gudsle SHwedmn WO 6B
“DOcn®” Do) aandt olenelt GaXRNG WOM RE VOEDED SIBER DO &Y.
cREYD O HHHS HWOILGWD WO &l OB MHEOI® ©.52, &r.526 6RO ENE) DO &ILo.
enesl eONY IEEe® MSHn OeH YB B0 60 0% Drensie ©YBHwOE ©lw®)
D08 @D gim. O8E OOILHMONS DE, HBD MeEiDd MHBBO®S e GBS, SO
GE0 20D DOPS DRIEmH® DO old® O ED. @R «oOuexnn oeH e
aoignor ee@Eee (200%) D@IEan DO OWES® ERE 6CRMG &4 6RE PLOSD O
gim. 99 IKn DO mHP) DB B¢ wOm EE avigndt SOPSEH HOOBK o O8C,
20 5OPxrD 20 okm § 5058 oo sy guigndt oluemdon) O8s otetl

20 go. ”

(103)The third ground on which the appeal was allowed in Charles De Silva was that

an adequate number of specimen signatures had not been used in comparing the
signature of the author of the last will. This observation was made since only
three comparison specimens which had not been proved to have been those of
the deceased testator were used. But in this appeal, P16 was prepared after
comparing the signature of Bertie Samarasinghe on P4, P5, P7 — 15, which
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documents had either been proved or admitted or were not disputed to contain
the signature of Bertie Samarasinghe.

(104)Although the head note in Charles De Silva does not refer to it, the Court of
Appeal observed that (a) the Last Will has been signed with a ballpoint pen while

the other specimen documents sent for comparison were not so signed by a ball
point pen, but by using a fountain pen, and (b) the expert had opined that it
would serve no valid purpose to compare them for there were bound to be
significant and different features in the two sets of signatures due to the different
types of pens used for the writing of the respective signatures.

(105)The learned Counsel for the Defendant referred to the fact that Deed No. 47 was
signed using a ball point pen. Mr. Kalupahana in his evidence has explained the
types of pens used in each specimen material and has stated that the signatures
in the comparison documents marked P4, P9 and P10 were placed using a
ballpoint pen and signatures in the comparison documents marked P8, P14 and
P15 were placed using a fountain pen. While comparison specimens of a suitable
kind using both types of pens were available in adequate number in the instant
case, what is important is that the expert was conscious that his findings may be
affected by the type of pen that is used to place the signature.

(106)Thus, it is clear that the judgment in Charles De Silva had no application or

relevance to the facts in this appeal, and that the flaws that had been addressed
to in that case as affecting the credibility of the report of the expert did not arise
in this appeal, either with regard to P16 or P18.

(107)Regrettably though, | must point out that this error would not have arisen had
the learned Judges of the High Court instead of copy-pasting the headnote of the
published judgment in Charles De Silva, read and considered the entire judgment.

Doing so would have impressed upon the learned Judges the significant
difference between the two cases, both in the evidence and the circumstances.

(108)The resulting conclusion arising in this appeal is that either the Attorney-at-Law
who had attested the execution of Deed No. 47 had been misled to believe by the
two witnesses to the said Deed that the person who signed as Bertie
Samarasinghe [the executant] was in fact Bertie Samarasinghe, whereas he was
not, or that such Attorney-at-Law was also a guilty participant to forgery and had
given false evidence at the District Court trial. If the latter had occurred, it is a
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serious act of professional misconduct on the part of the Attorney-at-Law. It is a
sigh of relief to know that the amendment introduced to the Notaries Ordinance
by the Notaries (Amendment) Act, No. 31 of 2022 would significantly reduce the
opportunity that prevailed all this time to prepare forged deeds and that it would
add the much needed sanctity and integrity to notarially executed conveyances.
Thus, it is unlikely that cases of this nature would arise in the future.

Summary

(109)In judicial proceedings, when a Notarially attested conveyance (such as the deed
of gift referred to in this judgment) is produced in evidence and proved according
to law, it becomes a document that must be treated with a high degree of
sanctity, as reflecting the truth pertaining to the transaction referred to in such
conveyance relating to immovable property. Thus, a very high evidential value
must be attached to the contents of such conveyance. However, the duty to do
so would arise only if the conveyance has been executed and attested according
to law and there are no suspicious circumstances pertaining to its preparation,
contents, execution and attestation.

(110)A report of an expert containing his opinion pertaining to handwriting and/or
signature of a person is admissible under and in terms of Section 45 of the
Evidence Ordinance. Particularly if (i) the expert’s expertise, (ii) the scientific
nature and the integrity of the examination of the suspect documentation, (iii)
the method adopted for the analysis of the findings, and (iv) the scientific footing
on which the opinion had been arrived at, satisfies judicial scrutiny and such
evidence has not been successfully impugned by the opposing party, such
opinion evidence should not be treated lightly and must be judicially considered
for the purpose of arriving at a judicial finding.

(111)The expert opinion of one expert can be used to corroborate the expert opinion
of another expert. Considerable evidential weight must be attached to such
corroborated expert opinion.

(112)Expert opinion evidence that the purported signature of the executant of a
conveyance is in fact not the signature of such executant, is a strong evidential
circumstance which can and must be used, when considering whether the
conveyance is a forgery or not. A conclusion in that regard must be arrived at only
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after considering the totality of the body of evidence in the case, in which, the
expert opinion should be a striking item. If the conveyance is a forgery, it must be
concluded that it has not been executed in a lawful manner.

(113)No evidential value can be attached to a conveyance which in its entirety or part
thereof is a forgery, and thus must be rendered a nullity through judicial dictum.
In such circumstances, the purported beneficiary of conveyance derives no rights
or entitlements through such conveyance.

Conclusion

(114)In the above circumstances, | answer the two questions of law in the affirmative.
The judgment of the High Court is set aside and the judgment of the District Court
is affirmed, to the extent of only issuing a declaration of nullity of Deed No. 47 —
i.e. the relief prayed for in the prayer to the plaint, except the relief prayed for in
paragraph [eaz] of the prayer. Accordingly, in the eyes of the law, it would be
deemed that by Deed No. 47, Bertie Samarasinghe did not, during his lifetime,
gift Deegala Estate to anyone. As there is no evidence of Bertie Samarasinghe
having executed a last will, the devolution of title would have to be determined
in terms of intestate succession.

(115)This appeal is accordingly allowed, without costs.

JUDGE OF THE SUPREME COURT
S. Thurairaja, PC, J
| agree

JUDGE OF THE SUPREME COURT
Yasantha Kodagoda, PC, J
| agree.

JUDGE OF THE SUPREME COURT
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