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Samayawardhena, J.

The plaintiff filed this action in the District Court of Galle in 1990, seeking
partition of the land morefully described in paragraph 2 of the plaint
between the plaintiff and the 1% defendant. The 2 defendant was named
as a party as she disputed the plaintiff’s rights to the land. It is admitted
that the 2nd defendant is not a co-owner of the land. The 2nd defendant

claimed title to the land on prescription.

After trial, the District Court entered judgment partitioning the land
between the plaintiff and the 1% defendant, and rejected the 27! defendant’s
prescriptive claim. On appeal by the 27¢ defendant, the High Court of Civil
Appeal of Galle affirmed the judgment of the District Court. Hence this

appeal to this Court. A previous Bench of this Court granted leave on the
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question whether the High Court erred in fact and in law in rejecting the

prescriptive claim of the 27 defendant.

On the facts and circumstances of this case, I have no hesitation in holding
that the 27 defendant’s prescriptive claim must fail. There is no necessity
to rewrite the well-written judgment of the District Court. At the trial, a
number of witnesses were called and a number of documents were marked.
I do not wish to refer to all of them. I will refer only to three documents, the

author of which is the 2nd defendant herself.

The 2nd defendant, who is now deceased, was a close relative of the parties
and their predecessors in title. The 27 defendant was a lawyer. This
partition action was filed on 06.07.1990. The 2~ defendant’s complaint to
the police dated 16.01.1990 was marked P21. In that complaint she states
that the land in suit is a co-owned land. She does not state that the land

belongs to her by prescriptive title.

More importantly, the 27 defendant had sent letters marked P1 dated
13.05.1989 and P2 in the same year to Piyaseeli Jayaweera, the wife of
Soloman De Silva, in which she offered to purchase the land. This
completely cuts across her prescriptive claim. Piyaseeli and the 2nd
defendant are not strangers. They are close relatives. Soloman was a
predecessor in title of the plaintiff and a brother of the 2nd defendant’s
mother, Misina. These letters were produced by the recipient, namely
Piyaseeli herself. The envelopes were marked P1(a) and P2(a). Although the
2nd defendant denied these letters, the Court can accept them as evidence

having regard to the facts and circumstances of the case.

There is no need to further dwell on this appeal. I answer the question of
law in the negative. I affirm the judgments of the District Court and the

High Court and dismiss the appeal with costs.
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Judge of the Supreme Court

Sobhitha Rajakaruna, J.
I agree.

Judge of the Supreme Court

Sampath B. Abayakoon, J.
I agree.

Judge of the Supreme Court



