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Obeyesekere, J 
 
(1) This is an appeal arising from the judgment delivered by the Court of Appeal on 20th 

July 2010. By the said judgment, the Court of Appeal affirmed the judgment 
delivered by the District Court of Colombo [the District Court] on 31st October 2002, 
granting the relief prayed for by the Plaintiff – Respondent – Respondent [the 
Plaintiff] in paragraphs (a), (b) and (e) of the prayer to the plaint dated 24th October, 
1991. Aggrieved, the Defendant – Appellant – Appellant [the Defendant] sought and 
obtained special leave to appeal on 26th January 2012 on four questions of law which 
have been re-produced at paragraph 15 of this judgment. 

 
The relevant facts 
 
(2) It is admitted that the mother of the Plaintiff was the owner of a property in extent 

of approximately 78P situated in Gonawela within the district of Colombo, and that 
the said property was gifted to the Plaintiff by her mother by Deed of Gift No. 1898 
dated 29th March 1984. The Plaintiff was a spinster and did not have any other land.  
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(3) The Plaintiff states that in 1989, she was in need of money and had borrowed a sum 
of Rs. 60,000 from a person she has referred to in the plaint as “Newton Perera”. It 
is admitted that as security for the said loan, the Plaintiff had transferred the said 
property to a person named Jamis by Deed of Transfer No. 1265 dated 1st December 
1989 [V9], with the consideration being Rs. 110,000. It is admitted further that on 
the same date, the said Jamis had executed Lease Agreement No. 1266 [V8] in 
favour of the Plaintiff granting the Plaintiff for a period of one year – i.e. until 30th 
November 1990, a lease of the said property that the Plaintiff had transferred by V9. 

 
(4) The Plaintiff states further that in terms of the understanding that she had with 

Jamis, she was required to settle the money she had borrowed by 30th November 
1990. She had therefore informed a friend of hers, Asilin Weerakkody that she needs 
to raise a sum of Rs. 132,000 to settle Jamis. This sum comprised the capital that she 
had borrowed and the interest due thereon. There is a discrepancy between the 
evidence of the Plaintiff and Asilin whether the Plaintiff was looking to find a buyer 
for the said property or whether she was only looking for someone to give her the 
money to settle the loan and enter into a transaction similar to the one the Plaintiff 
had already entered into with Jamis.  

 
(5) Be that as it may, it is admitted that the Defendant, who was known to Asilin, had 

been introduced to the Plaintiff by Asilin. The Plaintiff stated further that in addition 
to the Rs. 132,000 she required to settle Jamis, she required a further Rs. 50,000 and 
that the Defendant had agreed to give her a total sum of Rs. 182,000. Although the 
Plaintiff had been confused between the phrases ‘ɪýƟȼකරය’ and ‘‘උකස්කරය’’, 
when the evidence of the Plaintiff is taken as a whole, it is the unequivocal  position 
of the Plaintiff that she never intended to execute a transfer deed to sell the 
property to the Defendant but only intended to mortgage the property to the 
Defendant.  

 
(6) Having made arrangements with the Defendant to obtain the money, Jamis had 

transferred the said property to the Plaintiff by Deed No. 243 dated 26th October 
1990 [V7], with the consideration being Rs. 120,000. V7 has been attested by A 
Rodrigo, Attorney-at-Law. According to the attestation in V7, the said sum had been 
paid to Jamis on 19th September 1990 in the presence of the Attorney-at-Law, but 
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V7 had been executed only on 26th October 1990. Even though the Attorney-at-Law 
gave evidence, no explanation was offered for V7 not having been executed 
simultaneously with the payment of money.  

 
(7) The Plaintiff and Asilin stated that they met the Attorney-at-Law only once and that 

it was the Defendant who had attended to the above transaction with the Attorney-
at-Law. The Plaintiff stated further that she signed a set of printed forms before the 
Attorney-at-Law but that the said forms were blank at the time she signed them and 
therefore the contents were not read out to her by the Attorney-at-Law. If I may 
summarise, the Plaintiff’s position is that (a) she wanted to raise the required funds 
to settle the loan in order to revoke the transfer that she had made in favour of 
Jamis, (b) she only wanted to mortgage the property, and (c) it was her belief at the 
time she signed the blank papers before the Attorney-at-Law that what she was 
signing was only a mortgage in favour of the Defendant.  

 
(8) Thus, it is not the position of the Plaintiff that even though she executed a transfer 

deed, she did not intend to transfer the beneficial interest in the land to the 
Defendant and that the Defendant held it in trust for the Plaintiff. 

 
(9) According to the Plaintiff, the Defendant had tried to forcibly enter her property in 

August 1991. The Plaintiff had also heard that the Defendant is seeking to claim 
ownership to the said property. The Plaintiff had therefore instructed her Attorney-
at-Law to carry out a search at the Land Registry, and followed it up by making a 
complaint to the Police. At the inquiry before the Police, the Defendant had 
produced two deeds, namely (a) Deed No. 263 dated 31st January 1991 [P3/V2] by 
which the Plaintiff is said to have transferred 60 perches of the said property to the 
Defendant with the consideration being Rs. 200,000 and (b) a Deed of Mortgage 
bearing No. 264 [P4/V3] attested on the same day, by which the Defendant had in 
turn mortgaged the said property to the Plaintiff and obtained a sum of Rs. 125,000 
from the Plaintiff. According to P4, the Defendant had time until 31st October 1993 
to settle the said mortgage. Both deeds had been executed before the same 
Attorney-at-Law who had attested V7.  
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(10) It is only thereafter that the Plaintiff filed action in the District Court seeking inter 
alia a declaration that the Plaintiff is the owner of the property referred to in the 
Schedule to the plaint, and a declaration that Deed No. 263 is of no force in law. I 
must state that if the said relief is granted, Deed No. 264 too would become null and 
void. 

 
(11) The position taken up by the Defendant in her answer was as follows: 

 
(a) She agreed with the Plaintiff to purchase the said property for a sum of Rs. 

400,000 and of that sum, she paid Rs. 54,000 to the Plaintiff; 
 
(b) Having executed P3, she had mortgaged the said property to the Plaintiff by P4 

for a sum of “Rs. 150,000” and that she has paid the Plaintiff a sum of Rs. 
50,000 out of the said sum on 2nd July 1991; 

 
(c) Although she tried to settle the amounts due under and in terms of P4, the 

Plaintiff had refused to accept the said sum of money. 
 

The trial before the District Court and the judgment of the District Court 
 
(12) The trial commenced on 19th September 2000 before the Additional District Judge 

of Colombo with the marking of admissions and the raising of issues. The Plaintiff 
gave evidence on her behalf and led the evidence of Asilin. The Defendant did not 
give evidence although she was present throughout the trial but instead, led the 
evidence of her husband and of the Attorney-at-Law before whom P3, P4 and V7 
had been signed.  
 

(13) The District Court has carefully considered the evidence of both parties and the 
documents prior to concluding as follows: 

 
“flfia fj;;a fuu kvqfjs bosrsm;a js we;s lreKq wkqj m%Yakhg ;=vq os we;s wxl 263 

orK js2 jYfhka ,l=Kq lr we;s Tmamqj ,shd iy;sl lr we;af;a we;a;jYfhkau 

jsl+Kquslrhla jYfhka fkdj meusKs<sldrsh jsiska js;a;sldrshf.ka ,nd .kakd ,o Kh uqo,la 

ms<snoj njg wOslrKh ieysug m;a fjs' meusKs<sldrsh fjkqfjka bosrsm;a lrk ,o idlaIs 

u.ska ta ms<sn|j ikd: js we;s kuq;a" th tfia fkdjkafkah hkak ms<sn|j js;a;sh fjkqfjka 

wOslrkh ieysug m;a jk whqrska idlaIshla bosrsm;a lr fkdue;'”  
 
(14) The District Court had accordingly entered judgment in favour of the Plaintiff. 
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The judgment of the Court of Appeal and Questions of law 
 
(15) Aggrieved, the Defendant invoked the appellate jurisdiction of the Court of Appeal. 

Her appeal having been dismissed by the Court of Appeal, the Defendant sought and 
obtained from this Court, Special leave to appeal against the said judgment on the 
following questions of law: 

 
(a) The judgment of the Court of Appeal is contrary to law and against the weight 

of evidence. 
 
(b) The Court of Appeal erred in affirming the finding of the District Court that 

Deed No. 263 was executed through misrepresentation. 
 
(c) The Court of Appeal erred in delivering judgment in favour of the Plaintiff on 

the basis that the Defendant had perpetrated a fraud on the Plaintiff. 
 
(d) The Court of Appeal misdirected itself by failing to properly consider the 

evidence of the Notary that was led on behalf of the Defendant. 
 
(16) It was the submission of the learned President’s Counsel for the Defendant that the 

evidence that was led before the District Court does not support the conclusion 
reached by the District Court, and that the Court of Appeal erred in law when it failed 
to properly evaluate the judgment of the District Court. 
 

(17) The primary issue that arises in determining the above questions of law is whether 
the version of the Plaintiff that she did not intend to execute a transfer of the 
property in favour of the Defendant but only wanted to mortgage the property to 
the Defendant as part of a money lending transaction, is credible. 

  
The credibility of the Plaintiff’s version 
 
(18) The starting point in deciding the credibility of the Plaintiff’s version is the purpose 

for which the Plaintiff states she required the money.  
 
(19) The claim of the Plaintiff that she had “mortgaged” the said property to Jamis is 

borne out by the Deed of Transfer [V9] that she executed in favour of Jamis on 1st 
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December 1989. Jamis had thereafter executed a lease in favour of the said premises 
by V8 on the same date, in terms of which the said premises had been leased out to 
the Plaintiff until 30th November 1990. Such an arrangement is reflective of the claim 
of the Plaintiff that she needed to raise money in order to settle Jamis and is clearly 
borne out by V8 and V9, which documents were incidentally produced by the 
Defendant.  

 
(20) It is admitted that the money required to pay Jamis was given by the Defendant. The 

Attorney-at-Law who attested V7 in fact stated that the Defendant and her husband 
had met him in order to discuss the settlement of the moneys due and owing to 
Jamis and that they were present when the money was paid to Jamis. Having paid 
Rs. 120,000 to Jamis, V7 had been executed two months later transferring the 
property to the Plaintiff.  

 
(21) Although the Attorney-at-Law states that the said sum was paid in his presence on 

19th September 1990, according to V7, it had been attested only on 26th October 
1990. While it is difficult to believe that Rs. 120,000 was paid by the Defendant to 
Jamis, a stranger to her, without obtaining a deed of transfer on the same date, the 
Attorney-at-Law has not offered any explanation for this delay in attesting V7. It is 
however clear that the Plaintiff wanted the money in order to settle a money lending 
transaction with Jamis and that the money was paid by the Defendant. 

 
(22) This brings me to the core issue of whether the Plaintiff intended only to mortgage 

the land or to transfer it outright to the Defendant. In this regard, on the one hand 
is the evidence of the Plaintiff and Asilin, and on the other is the evidence of the 
Attorney-at-Law and the husband of the Defendant. It is significant that the 
Defendant did not give evidence, although the transaction that had given rise to this 
appeal had been discussed between the Plaintiff, Asilin and the Defendant.   

 
(23) Be that as it may, there is confusion with regard to the consideration that the 

Defendant claims she agreed to pay for the transfer of the land to her. According to 
the Defendant’s husband, the agreed purchase price was Rs. 400,000, whereas the 
consideration that is stated in P3 is Rs. 200,000. The Attorney-at-Law has confirmed 
in the attestation that the purchase price was Rs. 200,000 and nothing more and 
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even given the breakdown of  the manner in which the said Rs. 200,000 was paid – 
i.e., a sum of Rs. 146,000 and a further sum of Rs. 54,000 having been paid in his 
presence on 19th September 1990 and 7th November 1990, respectively. The 
Defendant’s husband however claimed that a further sum of Rs. 50,000 was paid to 
the Plaintiff on 4th January 1991 [V5]. However, this payment is not reflected in the 
attestation of the Attorney-at-Law on P3, even though the deed was signed 
thereafter on 31st January 1991. 

 
(24) This confusion regarding the consideration is aggravated by two receipts prepared 

by the same Attorney-at-Law and said to have been signed by the Plaintiff. In terms 
of the receipt for the payment of Rs. 54,000 [V6] the Attorney-at-Law has stated 
thereon that the consideration is Rs. 400,000. However, on V5, the consideration 
has been given as Rs. 250,000. V5 and V6 have been prepared by the same Attorney-
at-Law before whom P3, P4 and V7 had been executed and have been signed by the 
husband of the Defendant as a witness. When questioned on this contradiction, the 
Attorney-at-Law admitted that this was a lapse on his part. However, in my view, 
these contradictions cannot be brushed aside as being a mere lapse on the part of 
the Attorney-at-Law for the reason that when taken as a whole it gives credence to 
the version of the Plaintiff that she signed on blank printed papers. 

 
(25) There is one other matter that I wish to advert to with regard to the two receipts, 

V5 and V6. These are standard receipts prepared by the said Attorney-at-Law, with 
provision to fill the blank spaces and delete the words that not applicable, 
depending on the nature of the transaction. Thus, the words, “ʆǦනúකරෙɏ 

ɪûƞමට/ෙපාෙරාǦǐɫම/උකස්ûɝම/ බǊදට Ǐම” appear on V5 and V6 and it was the duty 
of the Attorney-at-Law to delete what was not relevant. However, unlike in the 
receipt prepared by him for V7, the Attorney-at-Law had not deleted any of the 
words, “ʆǦනúකරෙɏ ɪûƞමට/ෙපාෙරාǦǐɫම/උකස්ûɝම/ බǊදට Ǐම”. The explanation 
offered by the Attorney-at-Law was that this was a lapse on his part. However, this 
too cannot be brushed aside as being a mere lapse. Instead, it shows not only that 
even the Attorney-at-Law who prepared P3, P4 and V7 was “confused” with regard 
to the nature of the transaction but also supports the version of the Plaintiff that 
she signed printed forms which were blank at the time she signed them. 
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(26) Owing to the many lapses admitted by the Attorney-at-Law, it was suggested to him 
that he had acted in collusion with the Defendant in the execution of this entire 
transaction. The learned District Judge who had the benefit of listening to the 
evidence of the Attorney-at-Law had this to say of the Attorney-at-Law: 

 
“fus wkqj m%Yakhg ;=vq oS we;s wxl 263 orK Tmamqj ,shd iy;sl lr we;s 

fkd;drsiajrhdf.a idlaIsfha jsiajdiksh;ajh wju ugsgul mj;sk nj wOslrKfha 

ks.ukhhs' Tyq i;H idlaIshla os we;s mqoa.,fhl= f,i ie<lsh fkdyelsh' ;u rdPldrsh 

ksis f,i bgq lr fkdue;s fkd;drsiajrfhl= f,io ie,lsh yelsh' meusKs,a, fjkqfjka 

fhdaPkd lr we;s mrsos js;a;sldrsh iu. fuu fkd;drsiajrhd tl;= js kvqjg wod, foam, 

wemhla jYfhka js;a;sldrshg ,shd meusKs<sldrsh jsiska uqo,a ,nd f.k we;s njo" js'2 

jYfhka ,l=Kq lrk ,o wxl 263 orK Tmamqj jslsKsula f,i ilia lr thg 

meusKs,sldrshf.a w;aik ,nd f.k we;s njo wOslrKfha ks.ukhhs' tfiau 

meusKs<sldrsh jsiska uqo,a ,nd .;af;a hhs lshuska bosrsm;a lr we;s js4" js5" js6" js11" jS12 

orK f,aLK o fuu fkd;drsiajrhd jsiska ilia lr we;s f,aLK nejska tajdfha ksrjoH;djh 

ms<sn|j iy i;H;djh ms<snoj wOslrKhg ieysug m;ajsh fkdyelsh'” 
 

(27) The above conclusion of the District Court has been affirmed by the Court of Appeal. 
I must state that I see no basis to disagree with the above finding 

 
(28) The next item of evidence is critical to the success of the case of the Plaintiff. Here 

was a Plaintiff who was in urgent need of Rs. 132,000 to settle a loan and secure the 
release of her property which she had transferred to Jamis. She stated that she 
needed a further sum of Rs. 50,000 and that the Defendant had agreed to give her 
that sum, as well. Thus, it is clear that the Plaintiff was in need of money.  

 
(29) It is in this light that one must now consider P4, said to have been attested at the 

same time as P3, by which the Defendant claims she mortgaged the said property 
to the Plaintiff to secure a loan of Rs. 150,000 that the Plaintiff was giving the 
Defendant. The Attorney-at-Law had however stated that the consideration, which 
he has stated on P4 was Rs. 125,000 and not Rs. 150,000 as claimed by the 
Defendant, was not exchanged in his presence, thus giving rise to a doubt with 
regard to the genuineness of the entire transaction. The evidence was to the 
contrary, in that it was the Plaintiff who required the money and hence, while it is 
almost impossible to believe that the Plaintiff had a sum of Rs. 150,000 [or Rs. 
125,000 as it appears on P4] to lend to the Defendant, P4 makes it abundantly clear 
that the Defendant had concocted a master plan to defraud the Plaintiff, who it is 
said had a mental infirmity and could not comprehend easily.  
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Discrepancies in the version of the Plaintiff 
 
(30) The learned President’s Counsel for the Defendant pointed out several 

discrepancies in the case of the Plaintiff. However, I am in agreement with the view 
expressed by the Court of Appeal that the entire transaction must be looked at 
holistically. Viewed from that context, I am satisfied that such discrepancies are not 
sufficiently significant to vary the findings of fact arrived at by the District Court.  
 

(31) I am fortified in arriving at such a conclusion by the fact that the issues were raised 
and the recording of evidence, which commenced on 8th February 2001 and was 
concluded in less than one year on 1st February 2002, took place before the same 
learned District Judge who delivered the judgment. Thus, the learned District Judge 
not only had the benefit of hearing the entirety of the evidence of all witnesses but 
of seeing for herself the demeanour of the witnesses including that of the Plaintiff. 

 
(32) Our Courts have held over a long period of time that due regard must be had of such 

circumstances when considering a judgment of a trial court. In M.P. Munasinghe v 
C.P. Vidanage and another [69 NLR 97], Lord Pearson cited with approval the 
following statement by Viscount Simon in Watt or Thomas v Thomas [(1947) A. C. 
484; at page 485-6 (H. L.)]: 

 
“Apart from the class of case in which the powers of the Court of Appeal are 
limited to deciding a question of law (for example, on a case stated or on an 
appeal under the County Courts Acts) an appellate court has, of course, 
jurisdiction to review the record of the evidence in order to determine whether the 
conclusion originally reached upon that evidence should stand; but this 
jurisdiction has to be exercised with caution. If there is no evidence to support a 
particular conclusion (and this is really a question of law) the appellate court will 
not hesitate so to decide. But if the evidence as a whole can reasonably be 
regarded as justifying the conclusion arrived at at the trial, and especially if that 
conclusion has been arrived at on conflicting testimony by a tribunal which saw 
and heard the witnesses, the appellate court will bear in mind that it has not 
enjoyed this opportunity and that the view of the trial judge as to where credibility 
lies is entitled to great weight. This is not to say that the judge of first instance 
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can be treated as infallible in determining which side is telling the truth or is 
refraining from exaggeration. Like other tribunals, he may go wrong on a question 
of fact, but it is a cogent circumstance that a judge of first instance, when 
estimating the value of verbal testimony, has the advantage (which is denied to 
courts of appeal) of having the witnesses before him and observing the manner in 
which their evidence is given.” 

 
(33) Ranasinghe, J [as he then was] held in De Silva and others v Seneviratne and 

another [(1981) 2 Sri LR 7; at page 17] that: 
 

“..it seems to me: that, where the trial judge's findings on questions of fact are 
based upon the credibility of witnesses, on the footing of the trial judge's 
perception of such evidence, then such findings are entitled to great weight and 
the utmost consideration, and will be reversed only if it appears to the appellate 
Court that the trial judge has failed to make full use of the "priceless advantage" 
given to him of seeing and listening to the witnesses giving viva voce evidence, 
and the appellate Court is convinced by the plainest consideration that it would 
be justified in doing so.” [emphasis added] 

 
(34) This position was reiterated in Alwis v Piyasena Fernando [(1993) 1 Sri LR 119; at 

page 122] by Chief Justice G.P.S De Silva when he stated as follows: 
 

“It is well established that findings of primary facts by a trial Judge who hears and 
sees witnesses are not to be lightly disturbed on appeal. The findings in this case 
are based largely on credibility of witnesses. I am therefore of the view that there 
was no reasonable basis upon which the Court of Appeal could have reversed the 
findings of the trial Judge.” 

 
(35) A similar view was taken recently by Anil Gooneratne, J in Gamini Perera v Don 

Joseph [S.C. Appeal No. 04/2012; SC Minutes of 30th May 2016) when he held that,  
“All primary facts and truth of the matters in dispute are best to be left in the hands 
of the Trial Judge…………. It is the Trial Judge who hears evidence, sees the witness 
in the witness box and observes the witness’s demeanour at all times in Court. As 
such the learned District Judge’s views on disbelieving the Plaintiff on items of 
evidence as above need not be interfered by this Court.” 
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Conclusion 
 
(36) In the above circumstances, I see no basis to interfere with the judgment of the 

Court of Appeal. Accordingly, the questions of law are answered in the negative, the 
judgments of the District Court and the Court of Appeal are affirmed and this appeal 
is dismissed without costs. 

 
 
 

JUDGE OF THE SUPREME COURT  
 
Kumudini Wickremasinghe, J 
 
I agree 
 

JUDGE OF THE SUPREME COURT 
 

M. Sampath K. B Wijeratne, J 
 
I agree.  
 

JUDGE OF THE SUPREME COURT 
 
 


