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The Plaintiff - Appellant (hereinafter sometimes referred to as the Plaintiff)
filed in the Provincial High Court of Western Province holden in Colombo, a
plaint seeking to recover a sum of money mentioned in the said plaint form
the Defendant - Respondents (hereinafter sometimes referred to as the

Defendants).

The Defendants filed their answer on 01-11-2011. Thereafter, the case was
fixed for 18-01-2012 for the Plaintiff to file its replication. However, the Court
on that date granted the Plaintiff further one week for the filing of its
replication with notice to the Defendants and fixed the case for trial for 08-
05-2012. The Appellant complying with the said order had filed the
replication together with a motion on 03-02-2012. In the said motion, an
application was made to court to have the already fixed trial date changed

due to a personal difficulty of the counsel for the Appellant.

The case was called in open court on 24-02-2012 to enable the learned

counsel for the Appellant to support the said motion. Thereafter, the Court



with the concurrence of the parties ordered the case to stand out of the list
of trials scheduled for 08-05-2012 and re fixed the trial of the case for 08-

06-2012.

The appellant filed its list of witnesses on 22-05-2012 and also filed two

additional lists of witnesses on 28-05-2012 and 04-07-2012.

When the case was taken up for trial on 08-06-2012, the Court had ordered
the parties to file written issues within four weeks and postponed the trial

for 20-09-2012.

Subsequently, when the case was taken up on 20-09-2012 parties had
moved for a postponement to explore the possibility of a settlement. The
Court had then granted the requested postponement. However, as the
parties had not been able to arrive at a settlement the court had thereafter

fixed the case for trial for 29-07-2013.

When this case was taken up for trial on 29-07-2013, the Defendants had
raised an objection to the production of the documents annexed to the
affidavit dated 25-11-2012. The Plaintiff was seeking to file the said affidavit
along with documents as his evidence in chief. The objection raised by the

Defendants was on the premise that the Plaintiff has failed to comply with



the provisions in section 121 of the Civil Procedure Code. It was the position
of the Defendants that the Plaintiff had failed to file the list of witnesses

fifteen days prior to the first date of trial.

Learned High Court Judge having considered the matter had delivered his
order dated 11-07-2014 upholding the said objection raised by the
Defendants. It is the said order that the Plaintiff seeks to canvass before this

Court in this appeal.

This Court by its order dated 09-10-2015 has granted leave to appeal in

respect of the following questions of law;

I. Is the order dated 11-07-2014 pronounced by the learned Provincial
High Court Judge (produced marked “P-11") contrary to the legal
provisions contained in section 121 of the Civil Procedure Code?

II. Has the learned Provincial High Court Judge failed to consider the fact
that the Court had taken the case off the list of trials scheduled for
08.05.2012 and re-fixed the trial for 08.06.20127

III. Has the learned Provincial High Court Judge misdirected himself in law
when he considered the date 08.05.2012 as the first date fixed for trial

despite the learned High Court Judge had taken the case out of the list



of trials scheduled for that date and re-fixed the trial date to be

08.06.20127

Since the objection raised by the Defendant is based on an alleged non-
compliance by the Plaintiff with the provisions in section 121 of the Civil
Procedure Code, it would be prudent for this Court to reproduce below the
said section in preparation of evaluation of the arguments advanced by

parties.

Section 121

1) The parties may, after the summons has been delivered for service on
the Defendant, obtain, on application to the Court or to such officer as
the court appoints in that behalf, before the day fixed for the hearing,
summonses to persons whose attendance is required either to give
evidence or to produce documents.

2) Every party to an action shall, not less than fifteen days before the
date fixed for the trial of an action, file or cause to be filed in court
after notice to the opposite party —

a) a list of witnesses to be called by such party at the trial, and



b) a list of the documents relied upon by such party and to be

produced at the trial.

The Defendant’s position is that the date of trial first fixed in this case is 08-
05-2012. However, the Plaintiff argues that the date of trial first fixed in this
instance must be taken as 08-06-2012. It is therefore the position of the
Plaintiff that it has duly filed its list of witnesses fifteen days before that date
(i.e. 08-06-2012). It is on that basis that the Plaintiff argues that he has

complied with section 121 of the Civil Procedure Code.

At the outset, it must be noted that the above section does not refer to any
“date of trial first fixed” or “first date of trial” but only refer to “the date fixed
for the trial of an action”. Thus, the task of this Court in this case would be
to decide whether ‘the date fixed for the trial of this action’ in the light of the
aforesaid circumstances is 08-05-2012 or 08-06-2012 for the purpose of
calculating fifteen days referred to in section 121(2) of the Civil Procedure

Code.

Section 121(1) is a provision made available to enable the parties to obtain

summonses to persons whose attendance is required either to give evidence



or to produce documents at the hearing. If a list of witnesses or a list of
documents were not filed in Court then no party would be able to invoke the
provision in section 121(1). Hence, it is necessary to specify a time limit for
filing any list of witnesses or any list of documents in Court. That is what

section 121(2) of the Civil Procedure Code has done.

Thus, the sole purpose of this section is to provide for a framework upon
which the Court will be able to commence the trial on the previously fixed
date without any hindrance. Therefore, if the Court is in a position to proceed
with the trial without any hindrance when it takes up the case for the trial
on ‘the date fixed for the trial of the action” with the list of witnesses or a list
of documents being filed in Court fifteen days before the said ‘date fixed for

the trial of the action’ then the purpose of section 121(2) is achieved.

It would be useful to consider the provisions in section 80 of the Civil
Procedure Code at this stage to see under what circumstances a Court could
fix the date of trial. The said section, which is reproduced below, requires

the completion of the preliminary steps before a case could be fixed for trial.

Section 80



"On the date fixed for the filing of the answer of the defendant or where
replication is permitted, on the date fixed for the filing of such replication,
and whether the same is filed or not, the court shall appoint a date for the
trial of the action, and shall give notice thereof, in writing by registered post
to all parties who have furnished a registered address and tendered the cost

of service of such notice, as provided by sub section (2) of section 55.”

Thus, it can be seen that no specified trial date could exist before the Court
appoints a date for the trial of the action in terms of section 80. Therefore,
it is clear that a party will have to necessarily take steps to comply with
section 121(2) after the Court completes appointing a date for the trial of

the action as per section 80.

Compliance of section 121(2) has been made mandatory for obvious
reasons. That is because (as has been already mentioned before) no party
would be able to proceed with the trial in the absence of any witnesses or
documents as the case may be, filed in advance. Thus, what must be
complied with, in the eyes of the law, is the fact of filing after notice to the
opposite party not less than fifteen days before the date fixed for the trial of

an action, the list of witnesses and the list of the documents relied upon by
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parties. Then the trial of the action could smoothly take off the ground on

the previously appointed trial date.

Moreover, it is important to observe that the date fixed for the Plaintiff to file
its replication was 18-01-2012. Thereafter, the Court having granted the
Plaintiff further one week for the filing of its replication with notice to the
Defendants, had proceeded at the same time to appoint the date 08-05-
2012 for the trial of the action. Thus, it is obvious that neither party was in
a position to invoke the provisions of section 121(1) until the filing of the

replication by the Plaintiff.

The Plaintiff as per the above order indeed filed its replication together with
a motion on 03-02-2012. It was in the said motion, that the Plaintiff had
moved court to have the already fixed trial date (08-05-2012) changed due
to a personal difficulty of the counsel for the Appellant. Thus, it is clear that
neither party could have reasonably thought that the already appointed trial
date (08-05-2012) would continue to be the date appointed for the trial of

the action.

It is also relevant to note as to what happened after the above-mentioned

motion was filed in Court on 03-02-2012. The Court had thereafter taken
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steps to have the case called in open court on 24-02-2012 to enable the
learned counsel for the Appellant to support the said motion. When the said
motion was supported the Court with the concurrence of the parties changed
the date appointed for the trial of the action to be 08-06-2012. Thus, the
date 08-05-2012 could not have been any longer the date appointed for the
trial of this action. This is particularly so after 24-02-2012 since the Court on
that date altered the date appointed for the trial of the action to be 08-06-
2012. It is a fact that the trial of this case as at 24-02-2012 was not
scheduled in the list of trials for 08-05-2012. This is a necessary consequence
of the order made by Court on 24-02-2012. Therefore, the date appointed
for the trial of the action shall for all purposes as at 24-02-2012 must stand

to be 08-06-2012.

On the other hand, the Plaintiff cannot be expected to take 08-05-2012 as
the date appointed for the trial of the action after the Court had struck this
case off the list of trials scheduled for 08-05-2012. Treating that date (08-
05-2012) still as the date appointed for the trial of the action after the Court
had struck this case off the trial roll scheduled for 08-05-2012 would to say

the least is absurd.
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As mentioned before, the appellant had filed its list of witnesses on 22-05-
2012 and also filed two additional lists of witnesses on 28-05-2012 and 04-
07-2012. Thus, the Appellant had clearly filed them not less than fifteen days
before the date appointed for the trial of the action i.e. 08-06-2012.
Therefore, there is absolutely no basis to hold that the Appellant had violated

the time limits specified in section 121(2) of the Civil Procedure Code.

In these circumstances and for the foregoing reasons, this Court holds that
the learned Provincial High Court Judge has erred when he had decided to
uphold the objection raised by the Defendants. Therefore, this Court answers
in the affirmative all three questions of law in respect of which this Court

had granted leave to appeal.

This Court directs;

I. that the order dated 11.07.2014 pronounced in the case bearing No.
HC (Civil) 737/2010 MR (marked and produced as “P-11") by the
learned High Court Judge of the Provincial High Court of the Western
Province (holden in Colombo) exercising its civil jurisdiction, be set

aside,
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II. the Provincial High Court of the Western Province (holden in Colombo)
exercising its civil jurisdiction to reject the objection raised by the
Defendants,

ITII. the Provincial High Court of the Western Province (holden in Colombo)
exercising its civil jurisdiction to proceed with the trial of the action

according to law.

This Court makes no order for costs.

JUDGE OF THE SUPREME COURT

SISIRA J. DE ABREW ]

I agree,

JUDGE OF THE SUPREME COURT

VIJITH K. MALALGODA PCJ

I agree,

JUDGE OF THE SUPREME COURT



