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Samayvawardhena, J.

The plaintiff instituted this action against the defendant in the District
Court of Nuwara Eliya seeking a declaration of title to the land described in
the first schedule to the plaint, ejectment of the defendant from a portion
thereof described in the second schedule to the plaint and damages. The
defendant filed answer seeking the dismissal of the plaintiff’s action and
also made a claim in reconvention for peaceful possession of the entire land.
After trial, the District Court entered judgment for the plaintiff, except for
damages. On appeal, the High Court of Civil Appeal of Kandy affirmed that
judgment. Hence this appeal to this Court.

At the hearing before this Court, learned President’s Counsel for the
defendant-appellant confined her submissions to the following two

questions of law:

(@) Did the District Judge err in law when he framed two additional
issues at the stage of the judgment and immediately proceeded to
answer them?

(b) Did the High Court fail to apply sections 33 and 34 of the Civil
Procedure Code and the doctrine of estoppel to identify that the

answers to issues No. 14 and 15 are not viable?

The plaintiff’s pleaded case in a nutshell was that Sumanawathi
Weerasinghe became entitled to the land by deed marked P6, that she
thereafter transferred the land to the plaintiff by deed of transfer marked
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P2, and that the defendant was in unlawful possession of the land described

in the second schedule to the plaint. The issues were framed on that basis.

The plaintiff commenced his evidence by stating that Sumanawathi
Weerasinghe, his loku amma, first gifted the land to him by deed of gift No.
5117 marked P1 (subject to her life interest), and for the purpose of further
manifesting clear title, the same land was thereafter transferred to him by

deed of transfer No. 2892 marked P2.
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(Pages 3-4 of the proceedings of the District Court dated 18.02.2010)

Giving further prominence to deed of gift No. 5117 marked P1, learned

counsel for the defendant also marked the said deed as V1 and subjected
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ntiff to extensive cross-examination on the basis that the deed of gift

No. 5117 was an irrevocable deed of gift executed in favour of the plaintiff,

and that, upon the execution of that deed, Sumanawathi Weerasinghe did

not have any right to effect a further transfer by deed marked P2. This

contention was strongly advanced by learned counsel for the defendant.
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(Pages 7-13 of the proceedings of the District Court dated 18.02.2010)

No issue was raised by the plaintiff with reference to the deed of gift marked

P1. However, at the stage of writing the judgment, the learned District
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Judge, referring to section 149 of the Civil Procedure Code, framed two
issues as to whether the plaintiff was entitled to the land on the deed of gift
marked P1, and, if so, whether the plaintiff could be declared entitled to the
land. On the basis of the evidence on record, the learned District Judge

proceeded to answer both issues in the affirmative.

Learned President’s Counsel for the defendant submits that this course of
action was unwarranted, and that the learned District Judge ought to have
afforded the defendant an opportunity to be heard before answering the said
issues. In support of this submission, learned President’s Counsel cited
several authorities, including my judgment in Podimenike v. Sanjeewani

(SC/APPEAL/180/2011, SC Minutes of 21.11.2022).

Section 149 of the Civil Procedure Code states that “The court may, at any
time before passing a decree, amend the issues or frame additional issues on

such terms as it thinks fit.”

As I stated in Podimenike v. Sanjeewani, although section 149 of the Civil
Procedure Code permits a District Judge to amend issues or frame
additional issues at any time before passing the decree, such discretion
must be exercised with caution, particularly where the Judge, ex mero motu,
raises an issue unknown to both parties at the stage of writing the
judgment. I further observed in that case as follows: “This does not mean
that a Judge cannot raise an issue and answer it during the course of writing
the judgment without hearing the parties; he can, but he must exercise his
discretion with restraint and circumspection. The case must be decided by
the Judge as it was presented before him by the rival parties, keeping in mind
that the system of justice we practice is adversarial, not inquisitorial. Even if
it is inquisitorial, the Judge cannot decide a matter without giving a hearing
to both parties. The rule of audi alteram partem is applicable to all decision-

making authorities including Judges.”
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However, on the facts and circumstances of the present case, I am unable
to hold that the rule of audi alteram partem was violated by the learned
District Judge. This is evident from the evidence already referred to. In fact,
the learned District Judge raised the two issues on the basis of the clear
and unequivocal position taken by learned counsel for the defendant
himself at the trial. Even at this stage, learned President’s Counsel for the
defendant does not contend that deed P1 is invalid, nor does she articulate

any acceptable basis upon which such invalidity could be sustained.

The submission of learned President’s Counsel is founded primarily on the
general principles articulated in decided cases, including my own judgment.
However, a principle laid down in a judgment must be understood in the
context of the particular facts and circumstances of that case. Such
principles do not admit of universal application unless the facts and

circumstances are on all fours.

On the unique facts and circumstances of the present case, [ am of the view
that the learned District Judge did not exceed the permissible limits of his
authority in raising the two issues and answering them in the affirmative

without affording a further opportunity of being heard.
I accordingly answer the first question of law in the negative.

The second question of law is not clear. It is founded on a separate action,
No. 463 /L, instituted by Sumanawathie Weerasinghe as the plaintiff against
the plaintiff in the present action as defendant, seeking to set aside deed
P2. That action was dismissed by the District Court on the basis that, once
deed P1 was found to be valid, the institution of an action seeking to
invalidate deed P2 was baseless. As is evident from P35, on appeal, the High

Court affirmed that decision.

Sections 33 and 34 of the Civil Procedure Code reads as follows:
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33. Every regular action shall, as far as practicable, be so framed as
to afford ground for a final decision upon the subjects in dispute, and

so to prevent further litigation concerning them.

34(1) Every action shall include the whole of the claim which the
plaintiff is entitled to make in respect of the cause of action; but a
plaintiff may relinquish any portion of his claim in order to bring the

action within the jurisdiction of any court.

(2) If a plaintiff omits to sue in respect of, or intentionally relinquishes
any portion of, his claim, he shall not afterwards sue in respect of the
portion so omitted or relinquished. A person entitled to more than one
remedy in respect of the same cause of action may sue for all or any of
his remedies; but if he omits (except with the leave of the court obtained
before the hearing) to sue for any of such remedies, he shall not

afterwards sue for the remedy so omitted.

(3) For the purpose of this section, an obligation and a collateral
security for its performance shall be deemed to constitute but one cause

of action.

The issues No. 14 and 15 raised by the defendant in this case and the

answers given to them are as follows:
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[ am unable to comprehend how sections 33 and 34 could be applied

against the plaintiff in the present case, who was only a defendant in the
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other action bearing No. 463/L. Learned President’s Counsel for the
defendant has not clearly explained, in the post-argument written
submissions, the basis on which the second question of law was raised. The
matters set out in paragraphs 30 to 40 of those submissions do not assist

in clarifying or substantiating the said question of law.

It appears that learned President’s Counsel seeks to suggest that the
plaintiff is barred from seeking relief against the defendant in the present
action on the basis of deed P1 or by way of ejectment, on the ground that
such relief was not sought in action No. 463/L by way of a claim in
reconvention. This argument does not commend itself to me. As already
noted, the plaintiff in the present case was only a defendant in that action,
and that action itself was dismissed on the footing that deed P1 was valid.

Sections 33 and 34 are not attracted to the facts of the present case.
I accordingly answer the second question of law also in the negative.

There is no need to consider the questions of law raised by learned

President’s Counsel for the plaintiff.

Accordingly, the appeal is dismissed but without costs.

Judge of the Supreme Court
Menaka Wijesundera, J.
I agree.

Judge of the Supreme Court

M. Sampath K.B. Wijeratne, J.
I agree.

Judge of the Supreme Court



