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1.    W. Ananda Weerasinghe 

Elapatha, Ratnapura. 
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Before:        Hon. Justice Janak De Silva 

 Hon. Justice Mahinda Samayawardhena 

                   Hon. Justice Dr. Sobhitha Rajakaruna 

Counsel: Anuruddha Dharmaratne for the Plaintiff-Respondent-

Appellant. 

 Thishya Weragoda for the 2nd, 3A-3D Defendant-Appellant-

Respondents. 

Argued on:  11.06.2026 

Decided on: 27.07.2026 

Samayawardhena, J. 

There is no dispute that, in terms of the settlement order entered in Case 

No. මා/40/3 before the Conciliation Board of Marapana, the plaintiff 

became entitled to Lots 6, 7 and 7A depicted in Plan No. 1544 dated 

19.03.1974. 

The plaintiff instituted the present action in the District Court of 

Ratnapura on 11.02.2004 against the 1ˢᵗ, 2ⁿᵈ and 3ʳᵈ defendants seeking 

a declaration of title to Lots 6 and 7A, ejectment of the defendants 

therefrom, and damages. The 1ˢᵗ defendant filed answer stating that he 

made no claim to the said two lots. The 2ⁿᵈ and 3ʳᵈ defendants filed 

answer claiming prescriptive title to Lot 6. 

After trial, the learned District Judge, by judgment dated 11.08.2016, 

entered judgment in favour of the plaintiff, except for damages. The 

prescriptive claim of the 2ⁿᵈ and 3ʳᵈ defendants was dismissed. 

On appeal, the High Court of Civil Appeal of Ratnapura, by judgment 

dated 30.11.2017, allowed the appeal and held that the 2ⁿᵈ and 3ʳᵈ 

defendants had acquired prescriptive title to Lot 6. The present appeal 

has been preferred by the plaintiff against the said judgment of the High 

Court. 
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This Court granted leave to appeal on the question whether the High 

Court erred in law in holding that the 2ⁿᵈ and 3ʳᵈ defendants had acquired 

prescriptive title to Lot 6. 

According to the answer filed by the 2ⁿᵈ and 3ʳᵈ defendants in the District 

Court, their predecessor in title was John Singho, and upon his death, 

the 2ⁿᵈ and 3ʳᵈ defendants, among others, became entitled to Lot 6. John 

Singho was the father of the 2ⁿᵈ defendant and the father-in-law of the 

3ʳᵈ defendant. Paragraph 8 of the answer reads as follows: “ඉහත ඡේදඡේ කී 

ජ ෝන් සිංඡ ෝ බූදල් කිරීමට තරම් ඡේපලක් ඡනොතබො පළමුවන විත්තිකොර අයි.ඡක් සරත්ත, 

එමජේ මිංගලිකො, එමජේ නිමල් ඡේමිලක, එමජේ අඡ ෝමො ඡකොඩිතුවක්ු සහ එමජේ 

පුෂ්පලතො තබො මි ගිඡ න් ඔවුනට ඡනොඡබදූ 1/15 පිංගුව බැගින් හිමි වන ලදි.” 

At the trial, only the 2ⁿᵈ defendant gave evidence on behalf of the 

defendants. The 3ʳᵈ defendant did not testify. The position taken by the 

2ⁿᵈ defendant was that Lots 4, 5 and 6 in Plan No. 1544 were possessed 

and enjoyed as a single block of land and that Lot 6, being bare land, 

was used as the compound (මිදුල). The 2ⁿᵈ defendant also stated in 

evidence that his father had been in possession of Lot 6 and that he 

claimed title through his father, John Singho. “සී ොඡේ කොඡල් ඉඳලො භුක්ි 

විඳඡගන එනවො. තාත්තාජේ තොත්තතො අබිලිිංසිංඡ ෝ. ඊට පස්ඡස් තොත්තතොට ආවො. ඊට පස්ඡස් 

තොත්තතොඡේ අයිි  මම ඉල්ලන්ඡන්.” (page 186 of the brief). 

John Singho gave evidence at the Conciliation Board inquiry. In that 

evidence, he categorically stated that he was a licensee under another 

person, that he had no independent possession, and that he had no title 

to the land. Simply put, the predecessor in title of the 2ⁿᵈ and 3ʳᵈ 

defendants did not assert adverse possession of, or prescriptive title to, 

Lot 6. “ජේ ඉඩජේ ජලාකු අප්පුහාමිජේ අවසරය උඩ සිටියා. ඊට පසු ගල්ලෑල්ජල් 

ජමාජහාට්ටටිහාමි 2 විත්ිකරුජේ පියා ගනජන් සිටියා. ඉහත කී මුදලාලි නමින්. මට ඉඩජේ 

අයිියක් නැත. වරිපනේ ජගවන්ජන් මුදලාලිජේ නමින්. මම කිසිජවකුට කුලියට දීමනාවක්  

කර නැත. මුදලාලිට අයිි වන කැජෙල්ජල් මා සිටින ජගයද ඇතුලත් කජලාත් මා කැමිය. 

නඩුජවන් ඉවත් වීමට මා කැමිය.” (pages 491–492 of the brief). 
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There is also no dispute that an appeal was preferred to the Court of 

Appeal against the decree entered by the District Court in Case No. 

766/CB in terms of the settlement order of the Conciliation Board and 

that the Court of Appeal delivered judgment on 04.04.1995. (pages 224-

227 of the brief). 

It is common ground that the plaintiff did not obtain possession of Lot 6 

through the Fiscal. On that basis, it is the contention of the 2ⁿᵈ and 3ʳᵈ 

defendants that the plaintiff cannot now claim title to Lot 6. “රත්තනපුර දිසො 

අධිකරණඡේ අිංක 766 නඩුවට ඇතුලත්ත කරලො ිඡ න තීන්ු ප්‍රකොශ  මගින් අඡේ භුක්ිඡ න් 

ඡනරපීම සඳහො පැමිනිලිකරු කිසු ක්‍රි ොමොර්ග ක් ගත්තඡත්ත නැහැ. අයිිවොසකම් පිලිඡගන 

පැමිනිලිකරු ක්‍රි ො කරලො ිඡ නවො. ඒ නිසො පැමිනිලිකරුට ඡම් ඡේපලට දැන් අයිිවොසකම් 

කි න්න අයිි ක් නැහැ.” (pages 176–177 of the brief). 

This contention is untenable in law. According to section 337 of the Civil 

Procedure Code, the ten-year period for the execution of a decree 

commences from “the date of the decree sought to be executed or of the 

decree, if any, on appeal affirming the same”. Since the judgment of the 

Court of Appeal was delivered on 04.04.1995, the ten-year period began 

to run from that date. 

When the plaintiff instituted the present action on 11.02.2004, he was 

well within the ten-year period. Unnecessarily, he instituted a fresh 

action against the son and son-in-law of John Singho, although a decree 

binds not only the parties to the action but also their privies. 

Be that as it may, the simple question is whether the 2ⁿᵈ and 3ʳᵈ 

defendants can succeed in their claim of prescriptive title. This is not a 

complicated question. On the facts and circumstances of this case, it is 

only after the death of John Singho that the Defendants could, if at all, 

claim that they commenced prescriptive possession. The date of death of 

John Singho is not clear from the evidence. However, that is immaterial 

because, at the relevant time, the appeal against the decree of the District 

Court was pending, and the appeal was concluded only on 04.04.1995. 
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It is settled law that the institution of an action suspends prescription. 

If, at the conclusion of the action, the plaintiff succeeds, the defendant’s 

possession is deemed to have been interrupted from the date of the 

institution of the action. If the plaintiff fails, the defendant’s possession 

remains uninterrupted.  

In the present case, the plaintiff ultimately succeeded in the appeal and, 

therefore, the 2ⁿᵈ and 3ʳᵈ defendants could claim prescriptive title only 

from 04.04.1995, when the judgment of the Court of Appeal was 

delivered. The plaintiff instituted the present action on 11.02.2004. 

Accordingly, prior to the institution of the action, the 2ⁿᵈ and 3ʳᵈ 

defendants had not completed ten years’ adverse possession so as to 

acquire prescriptive title under section 3 of the Prescription Ordinance. 

Unfortunately, the High Court did not consider any of these legal 

principles. Instead, it relied heavily on a single answer given by the 

plaintiff in cross-examination, namely, “65 ගත්තට පසුව බුක්ි වින්ජේ ඒ අය”, 

and concluded therefrom that the 2ⁿᵈ and 3ʳᵈ defendants and their 

predecessor in title had been in possession of Lot 6 from 1965 until the 

institution of the action in 2004, thereby upholding the prescriptive 

claim of the 2ⁿᵈ and 3ʳᵈ defendants. This approach is clearly erroneous. 

The plaintiff, who was 80 years old, commenced giving evidence on 

15.09.2008. His evidence concluded approximately four years later, on 

12.03.2012, during which period he testified on six different dates. This 

is most unsatisfactory. 

I answer the question of law on which leave to appeal was granted in the 

affirmative. The judgment of the High Court is set aside and the judgment 

of the District Court is restored. The plaintiff is entitled to recover costs 

in all three courts from the 2ⁿᵈ and 3ʳᵈ defendants jointly and severally. 

 

 

Judge of the Supreme Court 
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Janak De Silva, J. 

I agree. 

Judge of the Supreme Court 

 

Dr. Sobhitha Rajakaruna, J. 

I agree. 

Judge of the Supreme Court 

 


