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Obeyesekere, J

(1) The Applicant — Appellant — Appellant [the Applicant] was an employee of the
Respondent — Respondent — Respondent [the Employer]. Pursuant to the issuance
of a charge sheet and the findings of a domestic inquiry, the services of the Applicant
were terminated by letter dated 8™ July 2004. The Applicant thereafter invoked the
jurisdiction of the Labour Tribunal claiming that the termination of his services was
arbitrary and unjustified.

(2) While the Employer led the evidence of five witnesses, the Applicant gave evidence
and led the evidence of two witnesses. In response to two questions posed to the
Applicant by the Tribunal at the end of his re-examination, the Applicant had stated
that he is not seeking reinstatement and that he is only seeking the payment of four
years’ salary as compensation. By its Order dated 4™ June 2010, the Labour Tribunal
held that the termination of the services of the Applicant was unjustified and
ordered the Employer to pay as compensation a sum of Rs. 2,375,000 which is
equivalent to the basic salary of 38 months.

(3) Aggrieved by the said Order, two appeals were filed in the High Court. The first was
by the Applicant who alleged that the quantum of compensation awarded is grossly
inadequate and that the allowances that the Applicant was entitled to should have
been included in the calculation of the compensation. The second appeal was by the
Employer who complained that the finding that the termination of services is
unjustified is wrong. The two appeals were consolidated by the High Court and by
its judgment delivered on 19t September 2014, the High Court dismissed both
appeals.

Appeal to the Supreme Court and Questions of Law

(4) Dissatisfied, the Employer sought and obtained leave to appeal from this Court on
22" July 2015 in SC Appeal No. 136A/2015 on the following questions of law:

“(a) Does the serious misconduct and disobedience of the Applicant employed
in the capacity of a ‘Manager’ in the Employer Company amount to loss of
confidence which would in turn justify his termination?



(b) Did the High Court err in law when it upheld the decision of the Labour
Tribunal in spite of the finding of the Labour Tribunal that the Applicant was
guilty of several wrongdoings and the Applicant not having an unblemished
record of service with the Employer?

(c) Isthere alegal requirement placed on the Employer to adduce the order of
the domestic inquiry held against the Employer and would the failure to do
so be fatal to the case of the Employer?”

(5) The Applicant too sought and obtained leave to appeal in SC Appeal No. 136/2015
on the following question of law:

“Did the High Court err in law and/or misdirect itself when it failed to consider
the provisions of Sections 31C(1), 33 and specially Section 33(1)(d) of the
Industrial Disputes Act which gives Court the power to consider the wages and
other emoluments when considering the granting of compensation in lieu of or in
addition to reinstatement.”

(6) When this matter was taken up for hearing on 11t July 2025, an application was
made by the learned President’s Counsel for both parties that these two appeals be
consolidated. The said application was allowed and with the consent of the learned
President’s Counsel, it was agreed that one judgment shall be delivered in respect
of both appeals. The learned President’s Counsel for the Employer submitted further
that he would not be pursuing the 3" question of law raised by him.

Alleged irregularities of the Applicant —R1

(7) The Applicant joined the Employer on 1% July 1985 as a Trainee Executive. In 1999,
he was promoted as Manager of the Tea Department of the Employer. It is admitted
that:

(a) The Applicant’s father was a director and a shareholder of the Employer at one
time;

(b) At all times relevant to this appeal, the Applicant’s family owned a tea estate
situated in Deniyaya by the name of Seetha Eliya Estate; and



(8)

(9)

(c) The teas produced by the said estate were sold at the tea auctions held in
Colombo with the Employer acting as the broker.

On 12" March 2003, the Applicant was served with the following letter [R1]:

“We write further to the recent investigations conducted by us regarding the
storage and sale of tea in our Bloemendhal Stores.

As you are aware, consequent to the cyclone on 9" December 2002, which caused
severe damage to our Bloemendhal Stores, including the roof being blown away
in certain sections, the necessity arose for the management to take a complete
stock of the tea in our possession. In the process of our stock verification, certain
serious irregularities have been detected in relation to the work performed by you
as Manager — Tea Department, some of which we have already discussed with
you. Listed hereunder are the irregularities, which were revealed in respect of the
period 9" December 2002 to 21t January 2003.”

The aforementioned irregularities have been referred to in R1 as Charge Nos. 1, 2
and 3, and are set out below.

Charge No. 1 - Teas supposedly belonging to the “Seetha Eliya” mark have been
keyed-in and included for the payment of advances from the Employer on four
consecutive occasions according to a table contained in R2, although no such teas
had ever been received at the Stores. The table contained 8 invoices and the
Employer claimed that it had paid Seetha Eliya Estate as an advance an aggregate
sum of Rs. 1,037,981.84.

Charge No. 2 — Certain “Seetha Eliya” invoices, referred to in a table, had been

amalgamated on the instructions of the Applicant with other invoices of the same
mark and the tea referred to in such invoices had been sold under a single invoice.
Thereafter, further advances have been made on some of those invoices that was
initially amalgamated and later reintroduced to the system. The table contained 15
invoices with the Employer claiming that as a result of amalgamating invoices, it had
made an overpayment in a sum of Rs. 1,494,610.14 to Seetha Eliya Estate.

Charge No. 3 — The Applicant had instructed the Cataloguing Department on 13%
December 2002 to key-in “Seetha Eliya” invoices set out in a table in respect of teas



that were not physically in the Stores of the Employer and advised that these
invoices be indicated as stored in Store Nos. 3B and 6A at Bloemendhal Road at a
time the said stores were closed as a result of the cyclone, thus enabling to claim
from the insurer for teas that were not at the Stores at the time of the cyclone. The
table referred to in this charge contained 31 invoices of Seetha Eliya Estate.

Response of the Applicant — R2

(10) The Applicant responded to R1 by his letter dated 24™ March 2003 [R2]. With regard
to Charge No.1, the Applicant admitted that he had instructed the relevant officer to
enter the invoices referred to in the Table as the Manager of Seetha Eliya Estate, who
was the brother of the Applicant, had on an earlier occasion informed him that
certain quantities of tea dispatched by him remains unaccounted (unsold) as per the
records of Seetha Eliya Estate. The Applicant admitted that he had given instructions
in respect of the invoices referred to in Charge Nos. 2 and 3, as well. However, in
respect of all three charges, the Applicant’s position was that he had instructed that
the invoices be entered in the “secondary bin” for further investigation since no
payments are made in respect of invoices that are entered in the secondary bin and
that without any involvement on the part of the Applicant, those invoices had been
paid.

(11) Thus, the Applicant did not deny the matters set out in R1 but instead took up the
position that he had not acted with any dishonest intention. He submitted further
that in any event, the Employer had not suffered any loss since any advances paid to
Seetha Eliya Estate had been set off against payments due from the Employer.

(12) The Employer had rejected the said explanation and held a domestic inquiry in
respect of the above charges and one other charge in respect of which the Applicant
had been exonerated. On the basis of the findings arrived at such inquiry, the
services of the Applicant had been terminated with effect from 12 March 2003.

Evidence before the Tribunal

(13) The Employer first led the evidence of its Joint Managing Director but he was not
made available for cross examination. Thus, his evidence cannot be considered. He
was followed by (a) Dahanayake, the Clerk in charge of cataloguing the tea that was
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(14)

(15)

received at the stores, (b) Anton Silva who entered on the computer the details given
to him by Dahanayake, (c) Chandrasekera, the Chief Accountant, and (d)
Jayasundera, the Stores Executive.

After the case of the Employer was closed, the parties had admitted a series of
factual matters, including the following:

(a) The Applicant was responsible for the cataloguing of tea, the entering of data
relating to the tea that was received from suppliers including Seetha Eliya
Estate, and issuing invoices;

(b) There is a discrepancy with regard to the sums of money that the Employer
alleged in Charge Nos. 1 and 2 as having been paid to Seetha Eliya Estate as an
advance [o®e 9BER®O0 BOERD RSy O grond B &0 01 & 02 eDiemOE
a35mod BERe, e aro.];

(c) There was no proper scheme to pay advances as it was sought to be made out
in the tables attached to R1 [ewed 88 dies oged 8 Oved &moens’
a3BmOd Heme H0e® Hwe)Pws By e, BR®S.].

In his evidence, the Applicant reiterated the matters that he had stated in R2. He
stated further that any tea that is delivered to the Stores of the Employer is
acknowledged by the issuance of a Goods Received Note and it is only thereafter
that cataloguing and data entry takes place but that on certain occasions, even
though goods had not been physically received at the Stores, he had instructed the
relevant Clerks that details of such goods be entered in the secondary bin in the
computer system. The Applicant admitted that after the cyclone, he had instructed
that details of teas that his brother had informed him had been sent prior to the
cyclone be entered without checking if such teas had actually been received. The
Applicant also admitted that he had amalgamated invoices but not as alleged by the
Employer and that he had not amalgamated any invoices of suppliers other than that
of Seetha Eliya Estate. The essence of the evidence of the Applicant was that he has
not acted dishonestly and that no loss had been caused to the Employer.



The Order of the Labour Tribunal and the judgment of the High Court

(16) The Labour Tribunal has carefully evaluated the evidence and concluded that even
though:

(a) the charges alleged that advances had been paid for teas that were never
delivered, that was not correct;

(b) the Applicant is correct when he claimed that entering invoices on the
secondary bin does not result in payment, but once invoices are amalgamated,
one invoice gets subsumed within another and hence, even if invoices had
been entered in the secondary bin, it is difficult to ascertain if payments had
been made on the invoices that were subsumed in the amalgamated invoice;

(c) the charges proceeded on the basis that an accepted procedure was followed
in making advance payments, the reality was that there existed no such
accepted procedure.

(17) The Labour Tribunal had therefore concluded that the Employer had failed to
substantiate by way of evidence the charges referred to in R1. The High Court has
affirmed this finding. | have examined the evidence and | am in agreement with the
finding of the Labour Tribunal that even though evidence had been led for several
days, the Employer was unable to establish that the Appellant was guilty of the
charges levelled against him.

(18) The Labour Tribunal had thereafter stated as follows:

“900 oeHs Diee B® DBETHOMO oen RSy HO0PD R O& HOSIDWE,
D5HEOR EMmD RO BE GNE? P LB BEHOL KIeledE DSHEDL D dere
om0 Hw) B0 9CRPDOr SERED DHOETHOMIO cilen mXsBens) eosld) ece
MmIcecE emens OOt S0 aid DO oIHER NS giodd, O® ediem), edice)
opn 968 Elns emed. 9CRRPMO oEerd gEoD e edicm oca® moeved &
a9 DOrn 500 DHEOW MDY DN MNH. e@HNO aid edicy 5B auds
ONE eMDOR He) DOETHODMOr Hw® mHmoed eDiemMORD 98RPMOr Boembt HOe®

®BO 5O amd ond onm.”



(19)

(20)

(21)

(22)

The Labour Tribunal has not specified the alleged wrongdoings of the Applicant that
it had in mind when it made the above statement. However, relying on the above
finding of the Labour Tribunal, the learned President’s Counsel for the Employer
submitted that the termination of the services of the Applicant is in fact justified. |
am unable to subscribe to that view as the termination was due to the Applicant
being found guilty of certain specified charges and therefore termination cannot be
justified on charges that could have been made but were not.

Seetha Eliya Estate was owned by the family of the Applicant and, while avoiding any
conflict of interest, the Applicant had to be above board in dealing with the invoices
of Seetha Eliya Estate, leaving no room for any allegation of wrongdoing. However,
when one considers the manner in which the Applicant had acted in respect of
invoices of Seetha Eliya Estate, it is clear that the Applicant had not exercised the
highest levels of probity that was required of him. That is not to say that the
Applicant has acted dishonestly, but being a Manager with 19 years of experience,
the Applicant ought to have exercised better judgment.

The Tribunal has thereafter considered what relief can be granted to the Applicant
and expressed the following view:

“00815 goEDONE ©) DB B ANRE WBed 9CRPLOID O LN ERISEHDIE,
oSl SEACDRE. 9CRPMOr BEPD 2Dy edn B5YDPD 9RCR DEE, YD DBt
B 806 adn 685Dk OO OIEHE A 6EHE. MPMS OB KDes 9RO
NCEWMOT HORD gememny O gOESODD ondy HY VOO SHHO® HHO®
GRDONHD SOIDDRE. MY, QBHVG GROMENO el HOe® gHISHL GOGBMOGE
oNm. PR 98ed gEled § gy aud ethHeam owe H0e® B ¥ 9CRPMOr K®
Seod 500 @Rde, 9CERPMOE kP etie nH®mD VDD EIDBENS SIHNER O D,
D5E0n omd HBes O eLdeld B85QDeR MBS € eMBim. €W miwdes O,
. eOieMmMOBS oeHmHS DO MOl GIHWMORD ERIWISPE SeemPde, ERDIDS
oBHWMOD GO NEDN® OB Mmon 6D 65 O EIPBEEE Huied. SO, YRS
@50 56D cmDim. OVDF, & WO € SIEDEERD X OIEWS 6@ORD HOM®D

2908.”

The Tribunal has referred to the fact that even though the Applicant had sought 4
years salary as compensation, he is only awarding 38 months salary as compensation
based on two months salary for each year of completed service. It is clear that the
Tribunal was influenced by the conduct of the Applicant that | have referred to in
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paragraph 20 when it decided to limit the compensation to the basic salary for a
period of 38 months.

Questions of law

(23)

(24)

(25)

(26)

This brings me to the questions of law raised by the Employer. While the Applicant
should have acted more responsibly when dealing with invoices related to his family
estate and even though his conduct was wanting, the fact remains that the Employer
did not allege loss of confidence and has failed to establish serious misconduct on
the part of the employer. | would therefore answer the first question of law in the
negative.

Although the Labour Tribunal has referred to several wrongdoings on the part of the
Applicant without specifying what they are, it has also stated that it cannot go
outside the charges on which the services of the Applicant were terminated. In the
absence of any evidence relating to such wrongdoings which may have resulted in a
blemish of the service record of the Applicant, | am of the view that the High Court
could not have arrived at any other conclusion but to have affirmed the finding of
the Labour Tribunal. | would therefore answer the second question of law in the
negative.

The sole question of law raised by the Applicant is that the Labour Tribunal failed to
take into consideration the provisions of Section 31C(1), Section 33 and in particular
Section 33(1)(d). While Section 33 contains the types of decisions or relief that a
Tribunal may grant, Section 33(1)(d) provides that the Tribunal may make a decision
as to the payment by any employer of compensation to any workman, the amount
of such compensation or the method of computing such amount, and the time
within which such compensation shall be paid. | have examined the Order of the
Labour Tribunal and | am satisfied that there has been sufficient compliance with the
provisions of Section 33.

Section 31C(1) imposes on a Labour Tribunal the duty to make all such inquiries into
that application and hear all such evidence as the Labour Tribunal may consider
necessary, and thereafter make an order as may appear to the Labour Tribunal to be
just and equitable. In awarding compensation, the Labour Tribunal has not taken into
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(27)

consideration the fuel allowance, the value of the medical benefits and the bonus
payable to other employees on the basis that those are allowances and benefits that
are available to an employee who is in actual employment.

While the discretion in deciding the relief to be granted is with the Labour Tribunal,
in exercising its discretion and arriving at a just and equitable order, the Labour
Tribunal must not only act reasonably but it must give reasons which must be
rational and supported by the evidence that was available to the Tribunal. As pointed
out by Amerasinghe, J in Jayasuriya v Sri Lanka State Plantations Corporation
[(1995) 2 Sri LR 379]:

“There must eventually be an even balance, of which the scales of justice are
meant to remind us. The Tribunal must endeavour to give each man that which is
his right: “Sum clique tribuere", as the Roman Law, to which our legal systems owe
so much, felicitously phrased that concept.” [at page 407]

(28) In calculating the loss, Amerasinghe, J stated as follows:

“With regard to financial loss, there is, first, the loss of earnings from the date of
dismissal to the determination of the matter before the Court, that is, the date of
the Order of the Tribunal, or, if there is an appeal, to the date of the final
determination of the appellate court. The phrase “loss of earnings" for this
purpose would be the dismissed employee’s pay (net of tax), allowances, bonuses,
the value of the use of a car for private purposes, the value of a residence and
domestic servants and all other perquisites and benefits having a monetary value
to which he was entitled. The burden is on the employee to adduce sufficient
evidence to enable the Tribunal to decide the loss he had incurred.” [page 410]

“Once the incurred, i.e., the ascertainable past losses have been computed, a
Tribunal should deduct any wages or benefits paid by the employer after
termination, as well as remuneration from fresh employment... If the employee
had obtained equally beneficial or financially better alternative employment, he
should receive no compensation at all, for he suffers no loss... The principle is this:
He is entitled to indemnity and not profit.” [emphasis added; page 411]
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(29)

(30)

Considering the factual circumstances of this case and in particular the position
taken up the Applicant both in R2 and in his evidence before the Tribunal and the
explanation of the Labour Tribunal why the allowances are not included, | am
satisfied that the Order for compensation being limited to the basic salary is just and
equitable. | would therefore answer the question of law raised by the Applicant in
the negative.

The Labour Tribunal has not addressed its mind to the contributions that the
Employer was required to make on behalf of the Applicant towards the Employers
Provident Fund and the Employers Trust Fund [the Funds] on the 38 months salary.
The Employer is directed to remit to the relevant Funds the contributions that it was
required to make in terms of the law on behalf of the Applicant within three months
of this judgment. If however, the Applicant has already withdrawn the monies that
were lying to his credit in the said Funds, the Employer shall make the payment
directly to the Applicant within the said time period. The Applicant shall also be
entitled to gratuity in terms of the Payment of Gratuity Act for his period of service
between 1985 — 2003.

Conclusion

(31)

In the above circumstances, the judgment of the High Court is affirmed. Subject to
any variation that may arise by giving effect to the matters set out in the preceding
paragraph of this judgment, SC Appeal Nos. 136/2015 and 136A/2015 are dismissed,
without costs.

JUDGE OF THE SUPREME COURT

S. Thurairaja, PC, J

| agree

JUDGE OF THE SUPREME COURT

Dr. Sobhitha Rajakaruna, J

| agree.

JUDGE OF THE SUPREME COURT
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