IN THE SUPREME COURT OF THE DEMOCRATIC SOCIALIST REPUBLIC OF SRI LANKA

SC Appeal No: 110/2023
HC Galle No. HC/LT/AP No. 1372/2019
LT Case No: 04/G/94/2016

In the matter of an appeal in terms of Article
128(1) of the Constitution of the Democratic
Socialist Republic of Sri Lanka read with
Paragraph 3(b) of Article 154(P) of the
Constitution and Section 3 of the High Court of
the Provinces (Special Provisions) Act, No. 19 of
1990

Soorya Balashakthi Lankapura,

No. 13/36, Malwatte Temple Road,
Dangedara,

Galle.

APPLICANT
Vs.
Sarvodaya Economic Development Services
(Guarantee) Limited,
No. 98, Rawatawatte Road,

Moratuwa.

RESPONDENT

And between

Soorya Balashakthi Lankapura,

No. 13/36, Malwatte Temple Road,
Dangedara,

Galle.

APPLICANT — APPELLANT

Vs.



Before:

Counsel:

Argued on:

Written

Submissions:

Decided on:

Sarvodaya Economic Development Services
(Guarantee) Limited,

No. 98, Rawatawatte Road,

Moratuwa.

RESPONDENT — RESPONDENT

And now between
Soorya Balashakthi Lankapura,
No. 13/36, Malwatte Temple Road,

Dangedara, Galle.

APPLICANT — APPELLANT — APPELLANT

Vs.
Sarvodaya Economic Development Services
(Guarantee) Limited,

No. 98, Rawatawatte Road, Moratuwa.

RESPONDENT — RESPONDENT — RESPONDENT

A.H.M.D Nawaz, J
Mahinda Samayawardhena, J
Arjuna Obeyesekere, J

Ruvendra Weerasinghe with Kaushalya Hapuarachchi for the Applicant —
Appellant — Appellant

Malik H. Hannan for the Respondent — Respondent — Respondent
27t May 2025
Tendered by the Applicant — Appellant — Appellant on 14" February 2024

Tendered by the Respondent — Respondent — Respondent on 28" March
2024

28™ January 2026



Obeyesekere, J

(1)

The Applicant — Appellant — Appellant [the Applicant] filed an application in the
Labour Tribunal, Galle [Labour Tribunal] complaining that her employer, the
Respondent — Respondent — Respondent [the Respondent] has served her with a
vacation of post notice dated 12 February 2016 without any reason and unfairly
terminated her services.

Having heard the evidence presented by both parties, the Labour Tribunal held by
its Order dated 27™ November 2018 that the Respondent was justified in treating
the Applicant as having vacated her post. Aggrieved, the Applicant filed an appeal
with the High Court of the Southern Province holden in Galle [the High Court], which
upheld the Order of the Labour Tribunal by its judgment delivered on 4" May 2023.

The Applicant thereafter sought and obtained leave to appeal from this Court on 19"
July 2023 on the following question of law:

“Did the learned High Court Judge err by upholding the finding of the Labour
Tribunal that the Applicant had vacated her post.”

The concept of vacation of post

(4)

There are many reasons why an employee will stay away from reporting to his or her
workplace. Common among these reasons is the transfer of an employee from one
work place of the employer to another work place of the employer. While the
general principle is that even if the employee is aggrieved by such transfer, he or she
must first comply and then complain, there can be instances where the transfer is
actuated by malice on the part of the employer or give rise to situations of
constructive termination of the contract of employment. Be that as it may, where
the employee does not report to the new work place without a valid explanation for
his or her absence, the employer is entitled to arrive at a determination that the
employee is not interested in continuing with his or her employment and has
vacated his or her post. Where such a determination is challenged in a labour
tribunal, the burden of proving the vacation of employment is with the employer.



(5)

(6)

In Nandasena v Uva Regional Transport Board [(1993) 1 Sri LR 318; at page 324],
Mark Fernando, J in his dissenting opinion referred to the judgment of the

Administrative Tribunal of the International Labour Organisation in Re Duran (No. 2)
cited in C.F. Amerasinghe’s Law of the International Civil Service [1988, pp. 903-904]
where it had been stated as follows:

"If one party to a contract fails or refuses to perform his duties under the contract
in circumstances which show that he does not intend ever again to resume them,
i.e. show in effect that he is abandoning his post, the other party is entitled to
treat the contract as at an end; he is not obliged to wait indefinitely in case the
first party might change his mind. This is what abandonment means. It contains
both a physical and a mental element. A temporary absence from a place does
not mean that the place is abandoned; there must be shown also an intention not
to return. So to the physical failure to perform a contractual duty there must be
added the intention to abandon future performance. Proof of intention is not
always easy, and the object of Rule 980 is to allow the intention to be assumed
from the fact of absence without reasonable explanation for fifteen days. The
explanation has not got to be one that exonerates the staff member from breach
of contract or from other disciplinary measures, but it has to be one which
negatives the intention to abandon.......... ” [emphasis added]

That the concept of vacation of post comprises of two elements has long been
recognised by our Courts. In Nelson De Silva v Sri Lanka State Engineering

Corporation [(1996) 2 Sri LR 342; at page 343] F.N.D. Jayasuriya, J stated that:

“The concept of vacation of post involves two aspects; one is the mental element,
that is intention to desert and abandon the employment and the more familiar
element of the concept of vacation of post, which is the failure to report at the
work place of the employee. To constitute the first element, it must be established
that the Applicant in not reporting at the work place, was actuated by an intention
to voluntarily vacate his employment.”



(7)

This position was reiterated in Coats Thread Lanka (Pvt) Limited v Samarasundera
[(2010) 2 Sri LR 1; at pages 9 and 10] where Chief Justice Asoka De Silva stated that,
“It has been held in several instances by this court, which now can be considered as

trite law that for abandonment of the contract to be proved, proof of physical
absence as well as the mental element of intent needs to be established.... | am of
the opinion that "absence" here is a reference to the lack of presence when such
presence is deemed necessary in the ordinary course of employment. In other words,
where the Respondent is required to be present at the work place at a reasonable
hour of the day and he absents himself and such absence continues it can be safely
assumed that the first ingredient had been met. The mental element or what is
referred to as ‘animus non revertendi’ is the intention to abandon the contract
permanently.” [emphasis added]

While mere physical absence alone is insufficient and cannot be singled out and
taken in isolation to signify the abandonment of the contract of employment, the
party seeking to establish a vacation of post must prove that the physical absence
co-existed with the mental intent of animus non revertendi. The two must co-exist
for there to be a vacation of post in law.

While proving intention to abandon is difficult, especially where the absence is
temporary, in Building Materials Corporation v Jathika Sevaka Sangamaya [(1993)

2 Sri LR 316], Perera, J while taking the view that long absence without obtaining
leave or authority is evidence of desertion or abandonment of service, held as
follows:

“Where an employee endeavours to keep away from work or refuses or fails
to report to work or duty without an acceptable excuse for a reasonably long
period of time such conduct would necessarily be a ground which justifies the
employer to consider the employee as having vacated service. In this case it is
clear that the document R11 was served on the Applicant-Respondent after he
had been given several opportunities to regularise his position and to report for
duty at Anuradhapura which he persistently failed to do.” [page 322]



(10)

“An intention to remain away permanently must necessarily be inferred from
the Employee’s conduct and | hold that long absence without obtaining leave
or authority is evidence of desertion or abandonment of service.” [page 323]

This being the legal position, | shall now turn to the attendant circumstances of this
appeal on which | am required to determine whether the Labour Tribunal and the
High Court erred when it held that the Applicant had vacated her employment with
the Respondent.

Attendant circumstances

(11)

(12)

(13)

By letter dated 8™ October 2004 [A1], the Applicant had been appointed to the post
of Enterprise Promotion Officer [Trainee] of the Respondent with effect from 15
October 2004. It is admitted that the said post was transferable as specifically set
out in Al. The Applicant, whose home town is Galle, had initially been assigned to
the Hambantota Office of the Respondent, and by letter dated 8™ June 2005 [A2],
the Applicant had been transferred to the Galle Office of the Respondent. The
position held by the Applicant had subsequently been re-designated as Project
Officer in 2006 and the Applicant had been promoted as an Executive [Grade 2] with
effect from 1% December 2012.

It is admitted that the core activity of the Respondent comprised of its micro finance
division with the bulk of its employees being involved with the micro finance
business of the Respondent. In addition, the Respondent had two other divisions,
namely the management division and the projects division, with the Applicant
attached to the latter division. In 2013, the micro finance business had been
transferred to Sarvodaya Development Finance and the employees who had been in
that division had either been absorbed into the new company or else, had been
offered compensation under a voluntary retirement scheme. The Respondent states
that the division that the Applicant was attached continued to function and that the
services of the Applicant were required for its operations.

However, with the micro finance business not being part of the Respondent any
further, the affairs of the Respondent had been scaled down, and the premises
where the office of the Respondent was situated in Galle is said to have been sold to



(14)

(15)

(16)

Sarvodaya in 2014. Consequently, by letter dated 27™" May 2014 [R2], the Applicant
had been informed that she had been assigned to the head office of the Respondent
at Rawathawatte, Moratuwa and to report for duty at the head office from 2" June
2014. A similar letter had been sent to the other three employees who were
attached to the projects division of the Respondent.

By letter dated 30" May 2014 [R3], the Applicant had informed the Respondent that
she is pregnant and that she will find it difficult to report for duty at the head office
and had therefore sought the indulgence of the Respondent to continue to work in
Galle. The Respondent had acceded to this request of the Applicant and had
informed her by letter dated 18™ July 2014 [R4] that she had been assigned on a
temporary basis to the Sarvodaya District Office, Galle which was part of the
Sarvodaya group, with effect from 21 July 2014 and that the Respondent may
require her services at the head office on a future date.

The Respondent had granted the Applicant maternity leave in terms of the law,
which had been extended with a period of paid leave followed by a further period
of leave on no-pay basis until 30™ June 2015. While approving the no-pay leave, the
Respondent had informed the Applicant by its letter dated 8™ June 2015 [R6] that
she must report for duty at the head office of the Respondent at Moratuwa on 2"
July 2015.

The Applicant did not report for duty as required by R6, which resulted in the
Respondent informing the Applicant by letter dated 5" August 2015 [R7] that her
work place is the head office of the Respondent at Moratuwa and that she must
report for duty on a daily basis. The Applicant not having complied with the above
directive, by its letter dated 13™ August 2015 [R8] the Respondent had informed the
Applicant as follows:

“2015/07/28 85 E» ©iO5 Ozmad gowed DB 90H oPeide OrededE Hewies
01D):DIOOE) OB Owd e 2015/08/05 O Texs) oD GRS DO® gw D&
R cOm DO (COISED mecteE) o 98, OPMMOBH &0 e6@OYD BHD HAS
(@r0sx0) P08 @®ed g MSWEE 0w eSO 6adr e DSHm WO 6RE
o0 WO gio. HYS e, € coai/cEn coeed o0 eSS oem DS DO
aw. Oes® ¢® ©PAD go edn BB cia® o O ew) OVOW ©TE S5MK



CADISHVE € SO M. & 5o OMR 6EOr nem OSH WO 6EH 60 V&
D O OB 15O OL.”

(17) It appears that the Applicant had disregarded R8 and failed to report for duty, since
the Respondent had sent the following letter dated 9™ September 2015 [R9]:

“2015 gewidy @ 03 O € 80 ge € ety A 6830w S WO FgiBves €

0] 8. e®0 MO FENIL)HD HBBORH. 2015 Oden cOREDS HWS WOM EE BO3NN
SR BRSO 650 MEHHNO BREHS PIDK (Y COD EACRD 2P 6LDn e
Dmld O DR QK. 96 eamBHleds muoMmed JMOTOW 50 DD O»
e gio. & 5o PORHERED 6LDKD ©rPeFn® RO GoOnS BOD AR Om GOIOHM®D
DOOQ.

2015 838ewd ae)e VO HY BH® 5K T OHNO O8) £V AR 685DED SH
eMD M € @IS On. & 5 TP 6wDePE LOWD MR T HeHm o
OBm E0s 60 ©EM™ 2015 6idon®dd Dwed &0 ORy HORD Hed» O £IHOQ.

8es® TES THOP 60w oem =idetny e go D8 £1oPs e, H®) edm &dd
id e60) DO @m0, DEIMWOI® 60m DEE, £1o® TN MmO, 6680w DISH)
WO OS] AR DOSES MmHmSD HHOH DERD CO=sHD Hu) HOLH. & ao D
6e3Dens} Bm DOND) HIEOSND FIRHNGEO 607 DCEns emMOD D e® OB €rx)®

GEY.

ewes YD gmm DOF 6wed BRVEE &Il GhID® 6WE O ¥R GHOAD® SHOLOE
DOO5DS DR HBWMOD 6LORO S WO 6ERE £I5OB WOY.”

(18) In spite of R9, the Applicant had continued to disregard the request of the
Respondent to report for duty which resulted in the Respondent sending a final
notice by letter dated 22" September 2015 [R12] informing the Applicant as follows:

“2015.09.09 Eesl D OB CHD GBHS DOM @E &K OBS SO e OB® ) AeE.
600 P8O HEe BENOD ® HDOKS B D8 O im.

5HB@EIMOD 6680w OSH) DEWD VD B0 60 LD DHEWNE AVD €150 DO HYDD
2015.08.03 €» &0 &ge Dandis D GHON0EHS &) HEE, CrHPVEODS emMOD HHES
(@10s50) BROR & e DS MO EMDiy.

AR 98, VIODOTD SO OO TEMeW B0 BHAS (®OxD) TR0 & g MSWED
0 HBDMOD esDr aeHm DS CMDREDID RVeW 6LON oo HOPD Hedm D

0o DKens @RS oo og.”



(19)

(20)

(21)

While the Applicant did not respond to R12, the Respondent admits that the
Applicant visited the Head Office on 5™ January 2016 at 11.09 in the morning but
failed to report for duty either on that date or any day thereafter. This failure resulted
in the following letter dated 18" January 2016 [R10] being sent to the Applicant:

“BRS (@tos0) RPOR & Dwd (2) DO £0m DD SOX HEM SHBWMOD S
DO 50 & D €15 DO OMP 66H0 HeHm SH WOM 6RE CAMD O
DBSRDE, (GOSED oereEs 2015.08.05, 2015.08.13, 2015.09.09 2015.09.22) €i5® €
g, 99w A eBOn oeHm S DO oxm. OO 2016.01.29 ENO 0 oo 98,
OPMOTD )0 6@OYD RBmed &t SRS (@WOs0) PR & i MSMERD O
HB@OD eon aeHm O DO 6RE AR 6O &INE LY. AR Om OO 66O)
DrHE cme e DO o D8 e80rd O Hm 50 aamtd TAMO Eeey)

n

&gro.

The Applicant thereafter visited the head office of the Respondent on 29" January
2016. The Applicant claimed that she reported for duty on that date but that no work
was assigned. She stated further that she met the Managing Director of the
Respondent in order to discuss “her plight”, presented him with three options and
had thereafter left the workplace without signing off.

It is admitted that the Applicant did not report for duty on the next working date of
1%t February 2016 or thereafter. It is in this background that the Respondent
informed the Applicant by letter dated 12 February 2016 [A13] that she has vacated
her employment with effect from 1% February 2016.

The position of the Applicant

(22)

The Applicant, whilst admitting that she reported for duty only on 8-10 days during
the period 2" July 2015 — 1st February 2016, claimed for the first time before the
Labour Tribunal that her salary was not sufficient to meet her transport costs from
Galle to Moratuwa on a daily basis and that the transfer was actuated by malice in
order to force the Applicant to resign from her employment without the payment of
any compensation. However, it is clear that the Respondent did not have an office in
Galle and hence, the services of the Applicant had to be performed from its head
office where the work of the projects division was being carried out. Thus, the claim



(23)

(24)

(25)

(26)

of the Applicant that her transfer was actuated by malice is not supported by the
evidence.

This is further borne out by two other factors. The first is the Respondent paid
compensation to a sizeable number of employees who opted to move on after the
sale of the micro finance business and therefore the payment of compensation to
the four employees of the projects division could not have been an issue for the
Respondent. The second factor is that the Respondent acceded to the request of the
Applicant to keep her in Galle until she delivers her baby and thereafter granted her
paid maternity leave as well as further no-pay leave to look after the baby. Such
conduct cannot be expected if the motive behind the transfer was malicious.

The Applicant has conceded further that even though she visited the Head Office on
about 8-10 occasions after her maternity leave was over and during the period of 2™
July 2015 — 1t February 2016, the purpose of such visits was to discuss whether the
Respondent was willing to pay her compensation similar to what it did with
employees in the micro finance business or offer her a higher salary. Thus, the
intention of the Applicant to refrain from reporting for duty unless her conditions
were met is borne out by her own evidence.

The Applicant states that she reported for duty at the Head Office on 29*" January
2016 but was not assigned any work nor allocated a table and chair. She states that
she met the Managing Director of the Respondent who offered her 9 months’ salary
as compensation but that she declined the offer, and instead presented three
options to the Managing Director, that being to transfer her to Galle, offer her
enhanced compensation, or if she was to report to the head office to pay a monthly
salary of Rs. 45,000, whereas her salary at that time was Rs. 16,800. The Applicant
took up the position that she had no intention to give up her employment and that
she did not report for duty after 29'" January 2016 since she expected the Managing
Director to inform her the position of the Respondent on the three options that she
had placed on the table.

This being the factual circumstances of this case, | shall now consider the Order of
the Labour Tribunal and the judgment of the High Court.

10



Impugned Order and Judgment

(27)

(28)

(29)

(30)

The Labour Tribunal has at the outset considered the claim of the Applicant that her
transfer was actuated by malice and had rejected such claim on the basis that the
Applicant held a transferable post, the reason for her transfer was the divestiture of
the finance business and that her services were required by the Respondent at the
head office. The Tribunal has held further that the Respondent acceded to the
request of the Applicant and deferred the transfer that was initially effected in 2014
since the Applicant was expecting a baby and thereafter granted her paid and unpaid
maternity leave, thus demonstrating that the Respondent had acted in good faith.

The Labour Tribunal has thereafter held that even though the Applicant visited the
head office, the Applicant did not have an intention of reporting for duty or to
comply with the transfer order or the many letters sent to her, when it stated as

follows — “e® ©Ps50® @CEROw &e)E DOF d® OO s € aid goo
9CRPMINeEE HRED MBL GO gk 6800 H0ed geHds @O MSEERMND W
emAD D glwosnn 505esnn wo®”. The basis for this conclusion founded upon the

evidence before the Tribunal is threefold.

The first is that even out of the days that the Applicant reported at the head office,
she did not report at 8.30 in the morning — “©=® e&dwd Ode) 50O gows »H® St
DE QeE SHHPmHD 668OwD S WERD OO B YW ik ASH DO firves 11.00
O 9 g0 OO G M e eeOw HOPVD e O, Hoesnn ©D.”

The second is that she visited the head office on 29 January 2016 not with an
intention of reporting for duty but to present three options to the Respondent, or in
other words, to propose to the Respondent the conditions on which she was willing

to report for duty — “©a® gmes it ceo 9CRPMINEED gmm ® £80) £590) &iH
08 a0 gk D88 ;mum® SWSWO &P € giuiey 9CRR 3 . 8 MCeRE OdwWD,
OSE e em) D98 OO e MSWEEE OrDrD EEED 6rHE. 90 9CERMIwew
FOEBMOD O Fioier) ewes 6o @WEeE S HOd® O EE HIDHEE OIBHED
CAIH® e 680w Fbns MO OE Yed ERIWIHD e 6@)0Qed 6&Dwd Ddm DOSE
20 098 Ol WO 6EED MO & 9CRORE. OB aiw S DO ©TE OO
PODNRO GO0 6eH D)dm HOPS DO eMIND VOD, FOIC 9CRP SISO WD)

5060 GOGEMMOD B ©PHS OSH 90 &1 YOO ® Hoenr 908.”

11



(31)

(32)

(33)

(34)

The third was that the Applicant failed to report for duty in response to A13 dated
12" February 2016 — “®ec3® 9@@@mdwd gomm Omens’ O8) & R.12 6ER®mEO ga0e,
&1 OVOBO 60w SH) eMHE AOE, Ik BIBB 6edS oeHs WO Hed.”

The Labour Tribunal has accordingly concluded as follows:

"9 BRO® DOF MO &9 89 BSOS DODS 9CRPMIL &SD)® OO HOHD

emd® 800 6680w MO WK OO HoeEw DOM GmO, O8E 9CRPMOKEE® &S
GO GO0 680K ®HOEd PHED GOOsMOWKE 5D i O oad O gmd 6EOw
ooy 500 onsm DBR0 @m omd D em®d ADD HO® ORS 9CRPogn SHSge

900,”

Dissatisfied with the said Order, the Applicant preferred an appeal to the High Court.
It must be noted that an appeal to the High Court is circumscribed by the provisions
of Section 31D(3) of the Industrial Disputes Act which provides that an appeal from
an order of a labour tribunal shall be on a question of law. While a misdirection on
the facts can amount to a question of law, due deference must be shown to the
conclusions reached by the labour tribunal which are supported by evidence.

| have examined the judgment of the High Court and observe that the High Court
has carefully considered the five grounds urged on behalf of the Applicant. Whilst
rejecting the argument that the Labour Tribunal has not considered the evidence,
the High Court has arrived at two important conclusions. The first is that even if the
Applicant was dissatisfied with the transfer, she ought to have complied first and
then complained. The High Court has correctly concluded that the Applicant did
neither and that the Applicant did not even respond to the several letters sent to her
requesting that she report for duty. The second conclusion reached by the High Court
is with regard to what transpired on 29" January 2016, with the High Court agreeing
with the Labour Tribunal that the Applicant visited the head office on that day only
to present her three options and not with an intention to report for duty or in
compliance with the transfer order, thus demonstrating that the Applicant did not
have the intention to resume her employment.

12



Vacation of post by the Applicant

(35)

(36)

(37)

(38)

The issue that needs to be determined by me is whether the High Court erred by
upholding the finding of the Labour Tribunal that the Applicant had vacated her post.
It is admitted that even though the Applicant was required to report for duty on 2™
July 2015 after her no-pay maternity leave came to an end in June 2015, she failed
to report to the head office except may be on 8 — 10 days. It is clear that the Applicant
was served with A13 on 12" February 2016 not only due to her prolonged absence
without taking leave and without any explanation, but also due to her failure to
report for duty either on 29%" January 2016 or thereafter. Thus, of the two elements
required to prove that an employee has vacated his or her post, the first element of
physical absence from the work place has been established.

This brings me to the critical question of whether the Respondent has established
the mental element or in other words, that the Applicant had the intention to vacate
her employment when she failed to report for duty on 2" July 2015 or thereafter.

Here is an employee (a) who keeps away from her work place for seven long months
except a few days in-between where she steps in to the office not with an intention
of reporting for duty or to do any work or with an intention to continue her contract
of employment, and (b) who does not make any attempt to inform the Respondent
of any difficulty that prevents her from reporting for work on a continuous basis. In
other words, she couldn’t care less for the interests of her employer or her
employment.

The absence of the Applicant from employment was not temporary but for a
prolonged period, and that too, without leave and without any intimation to the
Respondent. During this seven month period, the Respondent had sent the Applicant
several letters asking her to report for duty but she chose to ignore each of the said
letters as if she was no longer in the employment of the Respondent and therefore
not bound to respond. All these taken together are to my mind, a clear indication
that the Applicant had no intention to return to employment on the terms and
conditions that were applicable to her at the time she was asked to report to the
head office in 2014. This intention of the Applicant is confirmed by the fact that when

13



(39)

(40)

(41)

she reported to the head office for the last time on 29" January 2016, it was for the
purpose of presenting the Respondent with three options and not with the intention
of reporting for work on the aforementioned terms and conditions.

In Contract of Employment by S. R. De Silva [page 412; paragraph 329], the author
points out that long absence without leave or authority is evidence of desertion. He
thereafter cites the following passage from Jeewanal Ltd v Their Workmen [1961 (1)

L.L.J 517 (SC)] where it was held that, “if an employee continues to be absent from
duty without obtaining leave and in an unauthorised manner for such a long period
of time ... an inference may reasonably be drawn from such absence that by his
absence he has abandoned service...”

The author has thereafter cited the following passage from Employees' Misconduct
by Alfred Avins [Law Book Company, Allahabad, 1968] which perhaps summarises
what happened to the Applicant in this case:

"The basis of this rule [of prolonged absence] is that the longer the employee stays
away, the more opportunities he has to think about coming back, and to actually
return if he so chooses. The fact that he constantly rejects these opportunities at
the moment of choice gives rise to a logical probability that during one of these
points where the employee had to choose in his own mind between returning,
staying away temporarily, or staying away permanently, he chooses not only to
reject returning in favour of a temporary absence but rather in favour of a
permanent absence. Thus the more opportunities for choice which presented
themselves by the lapse of time, the greater is the mathematical probability that
at one of these choice-points the employee chose a permanent absence over a
temporary one. One such choice is enough to complete the offence of desertion."

| am of the view that the continued absence of the Applicant from duty without
obtaining leave, without any intimation and in an unauthorised manner for a
prolonged period of time, and her conduct on 29t January 2016 to which the Labour
Tribunal has adverted to, clearly establishes that the Applicant had no intention to
resume her employment at the head office of the Respondent and that the Applicant
has abandoned her contract of employment. | am therefore in agreement with the

14



aforementioned conclusions reached by the Labour Tribunal which have been
affirmed by the High Court.

Conclusion

(42) In the above circumstances, the question of law is answered in the negative. The
judgment of the High Court is affirmed and this appeal is dismissed, without costs.

JUDGE OF THE SUPREME COURT

A.H.M.D. Nawaz, J

| agree

JUDGE OF THE SUPREME COURT
Mahinda Samayawardhena, J

| agree.

JUDGE OF THE SUPREME COURT
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