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Priyasath Dep P.C., J.

The Applicant-Appellant-Petitioner (hereinafter referred to as the “Petitioner”) filed this
Application dated 12" November 2015 seeking Leave to Appeal to set aside the judgment
dated 6™ October 2015 of the Provincial High Court of Central Province held in Nuwara
Eliya in Case No. LT HCNE 06/2014 and the Order dated 3 April 2015 of the Labour
Tribunal of Hatton in Case N0.10/94/2014

The Applicant-Appellant- Petitioner filed an Application in the Labour Tribunal alleging
that the termination of his services by the Respondent —Respondent —Respondent
(hereinafter referred to as “Respondent) was unlawful and unjust. The Labour Tribunal
after an inquiry held that the Applicant was guilty of misconduct and the termination of
his services both lawful and just. The Applicant appealed against the order to the High
Court and the High Court dismissed the appeal and affirmed the order of the Labour
Tribunal. The present leave to appeal application was filed against the judgment of the
High Court.

When this matter was taken up for support on 10" February 2016, the learned Counsel
for the Respondent raised two preliminary objections on the basis that the Petition has
not been filed in compliance with the Supreme Court Rules 1990, in particular, Rule 2
read with Rules 6 and 34 (relating to the failure to file material documents) and that the
purported application was futile as no substantive relief had been sought from the
Supreme Court. The learned Counsel for the Respondent moved that the Application be
dismissed in limine for failure to comply with the mandatory Rules of the Supreme
Court.

The learned Counsel for the Petitioner sought time to consider the said objections. The
Petitioner subsequently by a motion dated 29" February 2016 filed proceedings of the
Provincial High Court which included proceedings/evidence of the Labour Tribunal. The
motion dated 29" February 2016 acknowledged the fact that the Respondent had already
raised a preliminary objection.

When this Application was taken up for support on 1st of April 2016 the learned Counsel
for the Respondent raised the following preliminary objections:

1) The Petitioner has failed to comply with the Rule Nos. 2, 6 and 34 of the
Supreme Court Rules 1990, as he failed to tender along with the Petition any
of the proceedings before the Labour Tribunal with the relevant material and
failed to seek permission of the Supreme Court to tender the proceedings
subsequently.

2) The Application to the Supreme Court is futile as the prayer only seeks to set
aside the Order of the Labour Tribunal and the Judgment of the High Court
and does not seek any substantial relief from the Supreme Court.
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The learned Counsel for the Petitioner submitted that the ‘material documents including
the record of the lower court which had not been tendered with the Petition , were not
required for him to support the application, since he is now seeking leave only on the
question of law set out in paragraph 11(b) of the Petition. In other words he has
abandoned the question of law set out in paragraph 11(a).

The Court directed the parties to file written submissions and both parties had tendered
comprehensive written submissions.

The Petitioner sought leave to appeal from the Provincial High Court to the Supreme
Court, as provided by section 31DD (1) and (2) of the Industrial Disputes Act as
amended.

Section 31DD (1) of the Industrial Disputes Act states:

“Any workman, trade union or employer who is aggrieved by any final order of a High
Court established under Article 154P of the Constitution, in the exercise of the appellate
jurisdiction vested in it by law or in the exercise of its revisionary jurisdiction vested in it
by law, in relation to an order of a labour tribunal, may appeal therefrom to the Supreme
Court with the leave of the High Court or the Supreme Court first had and obtained”

The learned Counsel for the Respondent submitted that in practice, the Supreme Court
apply the Supreme Court Rules of 1990 to applications for Leave to Appeal from the
High Court to the Supreme Court. He further submitted that when filing a Petition of
Appeal in the Supreme Court, there is an obligation on the part of the Petitioner to
comply with the Supreme Court Rules of 1990.

It is the contention of the learned Counsel for the Respondent that in paragraph 5 (a), (b),
(c),(d).(e), (9), (h), (i).G), (1), (), (n), (0), (p). (a), (r) and paragraph 8,7 and 9 of the
Petition, the Petitioner is challenging the order of the Learned President of the Labour
Tribunal based on the proceedings/evidence led before the Labour Tribunal. The errors
of law alleged by the Petitioner are in respect of errors of law in assessing and evaluating
the evidence. Therefore, it is imperative that the Petitioner should have annexed the
record/proceedings of the Labour Tribunal.

It is the position of the Respondent that without examining and analyzing the evidence
the Supreme Court will not be in a position to answer the questions of law set out in
paragraph 11 of the Petition, or even to determine whether a prima facie case warranting
the grant of leave to appeal, has been made out.

The Respondent moved for the dismissal of the leave to appeal application for non-
compliance with Rules 2 and 6 of the Supreme Court Rules 1990, which makes
mandatory the filing of material relevant to the case.

Rule 2 of the Supreme Court Rules of 1990 reads thus:

“Every Application for Special Leave to Appeal to the Supreme Court shall be made by a
petition in that behalf lodged at the Registry together with affidavits and documents in
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support thereof as prescribed by rule 6, and a certified copy, or certified photocopy, of the
judgment or order in respect of which leave to appeal is sought. Three additional copies
of such petition, affidavits, documents and judgment or order shall also be filed;
Provided that if the petitioner is unable to obtain any such affidavit, document,
judgment or order, as is required by this rule to be tendered with his petition, he shall set
out the circumstances in his petition and shall pray for permission to tender the same,
together with the requisite number of copies, as soon as he obtains the same. If the Court
is satisfied that the Petitioner had exercised due diligence in attempting to obtain such
affidavit, document, judgment or order, and that the failure to tender the same was due to
circumstance beyond his control, but not otherwise, he shall be deemed to have complied
with the provisions of this rule.”

The learned Counsel for the Respondent submitted that in terms of Rule 2 of the Supreme
Court Rules 1990 if it is proved that a default was due to circumstances beyond the
Petitioner’s control, but not otherwise that he shall be deemed to have complied with the
provisions of this rule.

The learned Counsel for the Respondent cited the cases of Ceylon Electricity Board and
others v. Ranjith Fonseka (2008) 1 Sri.L.R.337 and Annamalai Chettiar Muthapan
Chettiar vs Karunanayake and another (S.C. Appeal 69/2003, SC Minutes of 06.06.2005)
where the Supreme Court insisted on strict compliance of the rules and dismissed the said
applications for non compliance of the Supreme Court Rules.

In Kiriwantha Vs.Navaratna 1990(2) Sri. L.R. 393 a Judgment-dealing with the Court of
Appeal Rules 1990, Fernando J. held that:

“The weight of authority thus favors the view that while these Rules (Rules 46, 47, 49,
35) must be complied with, the law does not require or permit an automatic dismissal of
the application or appeal of the party in default. The consequence of non- compliance
(by reason of impossibility or for any other reason) is a matter falling within the
discretion of the Court, to be exercised after considering the nature of the default, as well
as the excuse or explanation therefore in the context of the object of the particular Rule”

The learned Counsel for the Respondent submitted that the Petitioner has failed to annex
material documents, he has failed to give any reason for his default and also he has failed
to seek permission in the Petition to obtain and file them later.

The learned Counsel for the Respondent further submitted that the application filed by
the Petitioner is a futile application. The Petitioner though prayed for the setting aside of
the judgments in the Labour Tribunal and the High Court did not seek the relief prayed
for in the Labour Tribunal to award him compensation. Therefore, even if the Supreme
Court sets aside the judgment of the Provincial High Court and the order of the Labour
Tribunal, the Petitioner will not be entitled to compensation as he had not prayed for in
the Petition. The Respondent submitted that the Petition must be dismissed on the ground
of futility.
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The learned Counsel for the Petitioner in his written submissions filed on 30" May 2016
stated that the Supreme Court Rules 1990 relates to applications for special leave to
appeal from judgments of the Court of Appeal and has no application to Leave to Appeal
applications filed under section 5 of the Industrial Disputes (Amendment) Act No 32 of
1990. Under that Act there is no reference made to Supreme Court Rules 1990.

It should be observed that the High Court (Special Provisions) Act No. 19 of 1990 and
Industrial Disputes (Amendment) Act No 32 of 1990 conferred on the High Court of
Provinces concurrent Jurisdiction with the Court of Appeal to hear and determine appeals
and revision applications in relation to orders from the Labour Tribunals. There was a
shift of the forum jurisdiction and the High Court of Provinces exercise the appellate and
revisionary jurisdiction hitherto exercised by the Court of Appeal. In the absence of
specific rules formulated in respect of leave to Appeal applications, the Supreme Courts
Rules of 1990 which is applicable for leave to Appeal Application from the Court of
Appeal to the Supreme Court was adopted as a matter of practice. In any event to invoke
the jurisdiction of the Supreme Court to obtain leave the party seeking leave should place
necessary material for the consideration of the Supreme Court. If not the Supreme Court
could refuse to entertain the Application.

The learned Counsel for the Petitioner submitted that the Petitioner had filed the relevant
documents to establish his grounds for leave to appeal to the Supreme Court the
Petitioner had filed the following documents:

P1. Copy of the Application to the Labour Tribunal
P2. Answer of the Respondent

P3. Replication of the Petitioner

P4.Order of the Labour Tribunal.

P5.Written Submissions of the Petitioner

P6. Written Submissions of the Respondent

P7 Judgment of the Provincial High Court.

It is at this stage relevant to refer to the questions of law set out in paragraphs 11 (a) and
(b) of the Petition to ascertain whether documents submitted by the Petitioner is sufficient
to consider the questions of law set out in the Petition. The relevant paragraphs read as
follows:

11 (a) Did the learned High Court Judge err in law in his assessment of the evidence
in arriving at the conclusion that the alleged misconduct justified termination of
services of an employee on the verge of retirement.

11(b) did the learned High Court Judge fail to consider whether the Petitioner should
have been compensated in the event of termination of services in recognition of his
long period of service.

The learned President of the Labour Tribunal having considered the evidence led at the

inquiry  held that the Applicant who was a field officer abused and threatened the
superintendent of the estate and assaulted the chief clerk and thereby guilty of
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misconduct which justified the termination of his services. The High Court affirmed the
order of the Labour Tribunal and dismissed the Appeal.

In the Petition in relation to the questions of law it was alleged that the order of the
Labour Tribunal and the judgment of the High Court is contrary to the evidence, not
supported by evidence and also perverse. The Petitioner alleged that the learned President
of the Labour Tribunal and the Learned High Court Judge had failed to assess and
evaluate the evidence. In the circumstances the proceedings in the Labour Tribunal is
material and without it this Court is unable to consider the application.

The learned Counsel for the Petitioner in his written submissions stated that the material
submitted by the Petitioner is sufficient to establish the ground set out in paragraph 11B
of the Petition which relates only to the question of compensation which was the main
ground urged at the Provincial High Court.

| am of the view that the question of law set out in paragraph 11 (b) is linked to the
question of law set out in paragraph 11(a) of the petition and cannot be considered in
isolation.

As regards to the second objection raised by the Respondent that the Petitioner’s
application is a futile Application as the relief prayed for does not seek compensation.
The learned Counsel for the Petitioner submitted that if the answer is in the affirmative as
regards to the questions of law set out in the Petition, the Supreme Court has a wide
discretion to refer the case back to the Provincial High Court for the assessment of
compensation, or to grant relief in terms of limb (iv) of the prayer to the Petition.

The Petitioner submitted that in view of section 5 of the Industrial Disputes
(Amendment) Act No 33 of 1990 which enacted section 31DD (2) the Supreme Court has
wide powers to grant relief in the instance application. The Petitioner moves that the
preliminary objection to be overruled and the application to be fixed for support.

The learned Counsel for the Respondent submitted that the conduct of the workman is of
utmost importance in determining whether or not to award compensation. Where the
termination was caused by the fault of the workman, he cannot be awarded
compensation. He further submitted that to support either of the question of law the
record of the Labour Tribunal is essential as the workman is entitle to compensation only
if the workman was not guilty of misconduct.

I am of the view that the Petitioner has failed to comply with the Rules of the Supreme
Court when he failed to annex the material documents required by Rule 2 and Rule 6.
The Petitioner in his Petition did not seek permission of the Court to file the documents
subsequently. He had failed to give reasons for noncompliance.

In terms of Rule 2 of the Supreme Court Rules 1990 the Petitioner could be excused only
if it is proved that he had exercised due diligence to obtain the documents and the default
was due to circumstances beyond his control, but not otherwise, that he shall be deemed
to have complied with the provisions of this rule.
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| uphold the first preliminary objection raised by the Respondent that the Petitioner had
failed to file material documents and violated Rules 2 and 6 of the Supreme Court Rules
1990. In view of this finding it is not necessary to consider the second preliminary
objection raised by the Respondent.

The Application dismissed. No costs.

Judge of the Supreme Court

Upali Abeyrathne J.

| agree.

Judge of the Supreme Court

K.T. Chitrasiri J.

| agree.

Judge of the Supreme Court



