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        S.C. Appeal  No. 73/2014 

S. Eva Wanasundera,  PC.J. 

This matter was considered by this court in the first instance on the 23rd May, 2014 and 

prior to granting leave to appeal stated thus; “we see no reason to disturb the findings of 

the President of the Labour Tribunal and also  the Judge of the High Court. However we 

find that  the learned President of the Labour Tribunal and the learned High Court  

Judge have not addressed their minds regarding the proportionality of punishment 

imposed by the Employer having regard to the act of misconduct, in the Labour 

Tribunal”.  

This court then granted leave to appeal on one question of law contained in paragraph 

9(d) of the Petition dated 23rd July, 2013. It reads,  

“Have the learned High Court Judge of Colombo and the learned President of the 

Labour Tribunal failed to consider the Doctrine of Proportionality in entering their 

decision to terminate the services of the Appellant ?” 

Facts in this case are quite pertinent to be considered since this court has to decide on 

the proportionality by weighing out the incidents with the punishment imposed on the 

Appellant.  In the circumstances,  I would like to narrate the facts as follows. 

The Applicant- Appellant- Appellant (hereinafter referred to as the Appellant) joined the 

Hector Kobbekaduwa Agrarian Research Institute, which is named as the Respondent- 

Respondent-Respondent (hereinafter referred to as the Respondent) on 10.01.1990. 

She was scheduled to be on probation for three years. Due to complaints by her 

supervising officers at that time, with regard to her attitude and behavior, the increments 

were delayed and warnings were given by the Respondent and finally, after 9 years, 

she was confirmed in the post of Statistical Assistant Grade 1 on 15.02.1999. Due to  

numerous incidents which took place between the Appellant  and the co - workers, and 

also between the Appellant and the superiors, the Appellant was interdicted and a 

charge sheet was served on her. A domestic inquiry was held on the charge sheet 

dated 16.06.2006.The Appellant was found guilty. Her services were terminated on 

06.03.2008. 
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The Appellant challenged this decision in the Labour Tribunal by filing an application on 

30.10.2008. Only the Appellant gave evidence on her behalf. The Respondent, 

Employer led the evidence of three witnesses who were Research Officers. The Labour 

Tribunal delivered the order on 03.09.2010 with the finding that the termination of the 

Appellant‟s services was just and equitable. Thereafter the Appellant appealed against 

the order of the Labour Tribunal  to the Provincial High Court of the Western Province 

holden in Colombo  on 07.10.2010. By judgment dated 10.06.2013 the  High Court too 

agreed that the termination of the services of the Appellant was just and equitable and 

dismissed  the Appeal. The Appellant being dissatisfied with the decision of the High 

Court has sought relief and has come before the Supreme Court. 

The Appellant argued that the charges taken together were as simple as, leaving the 

work place without authorization, not accepting the letter of interdiction, not accepting 

letters issued by the Head of the Department and acting in a manner which has caused 

a loss of trust and confidence in the Appellant by the employer Respondent. The 

Respondent submitted that the services of the Appellant were terminated on several 

grounds set out in the charge sheet which included inter alia , (a) failure to fullfill and/or 

negligence and/or incompetence in carrying out her duties (b) persistent absence from 

the work place without obtaining prior permission and in violation of the rules imposed 

regarding the same, (c) insubordination demonstrated by the failure to accept the letters 

served on the Appellant by the Respondent, (d) disturbing the functions and/or 

instituting and/or threatening and/or causing mental and physical distress to the fellow 

employees of the Respondent which results in the welfare of the Respondent institution 

being compromised , (e) failing to abide by the advice and/or instructions given to the 

Appellant by the Respondent Institute and (f) the Appellant being wholly unfit for service 

at the Respondent Institute and retaining the Appellant in service would cause 

difficulties and disrepute to the Respondent Institute. In view of these misdemeanours, 

the Respondent employer had conducted a preliminary investigation prior to serving a 

charge sheet, specifically on a complaint made against the Appellant by a co-worker. It 

had been with regard to the aggressive behavior by the Appellant towards  the said 

employee. The officer who conducted the said preliminary investigation had testified 

before the Labour Tribunal. 
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I observed when reading the evidence led before the Labour Tribunal that 29 letters 

given to the Appellant were marked in evidence. It is of interest to see what it is all 

about  regarding the proportionality of punishment which is the core issue in this case. 

Hence, I decided to enumerate the said letters herein as follows:- 

1. Letter dated 06.06.1997 – Complaint letter from Head/IAR Division to the Director 

about the Appellant. 

 

2. Letter dated 12.11.1997 – Head of IAR Division requesting the Registrar to 

transfer the Appellant to another division due to her arrogant manner and 

indiscipline. 

 

3. Letter dated 14.07.1998 – The registrar requested the Appellant to give reasons 

for not allowing a senior officer to use the computer for an official purpose. 

 

4. Letter dated 17.07.1998 – Complaint against the Appellant by 7 others in the 

ARMD Division to the Director and requested her to be  transferred to another 

Division. 

 

5. Letter dated 26.08.1998 – Complaint letter about the Appellant from Dr. 

Tennekoon Head – ARMD to the Director and requested her to be transferred 

immediately due to her misconduct. 

 

6. Letter dated 10.12.2000 and letter dated 08.11.2000 Dr. Tennekoon , Head of the 

Division ARMD requested the Director to transfer the Appellant to another Division 

due to her incapability in attending to her routine duties and failed to follow 

his directives to use the common facilities.  

 

7. Letter dated 04.05.2001 – Complaint letter from the Head of ARMD to the 

Director/HARTI and requested her to be transferred. The reasons for this letter 

are that the Appellant‟s performance was not satisfactory and not up to the 

standards, therefore the Research Officers was reluctant to assign her any 

duties. Also the Appellant was not willing to obey the office rules and 

regulations, and she continued to leave the office without making an entry 

in the Movement Register.  

 

8. Letter dated 04.05.2001 – Dr. W.G.Somaratne, Head / ARMD has requested the 

Director/HARTI to transfer the Appellant to another division in order to create 

a pleasant working atmosphere at the division. 

 

9. Letter dated 12.07.2001 – Complaint letter from Dr. W.J. Somaratne Head of 

Division to the Director because the Appellant had been refusing to follow the 
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directives of the Research Officers they decided not to assign any work to 

the Appellant at the monthly meeting. 

 

10. Letter dated 11.02.2003 – warning letter by the Registrar –Appellant was warned 

not to stay at the canteen during work hours. 

 

11. Letter dated 03.12.2003 – Warning letter by the Registrar – warned again not to 

stay at the canteen during work hours.  

 

12. Letter dated 11.12.2003 – warning and transfer by Registrar, since all the 

Division Heads rejected her services, the Appellant had been assigned to 

the Administrative Branch and warned her to discharge her assigned duties 

without any misconduct. 

 

13. Letter dated 29.03.2004 – warning letter by the Registrar. The Appellant had 

entered into office of the Head of the Statistic branch, and using his phone 

she has made a personal call. 

 

14. Letter dated 28.04.2004 – warning letter by the Registrar. The Appellant 

continuously failed to come to work on time and as a result her leave has 

been reduced and also she was warned not to leave the institute during 

working hours without permission. 

 

15. Letter dated 28.04.2004 – warning letter by Registrar. The Appellant had entered 

into the Administrative Branch and shouted in a manner disturbing others. 

 

16. Letter dated 10.06.2004 – warning letter by Registrar. The Appellant had signed 

a register in a red pen, even after warned by the Administrative Officers not 

to use a red pen. 

 

17. Letter dated 09.09.2004 – warning letter by the Director. Interviews for the post of 

Static Assistant had been duly completed, but the Appellant had written a letter 

about the interviews in a manner that damage the image of the Institute, 

therefore the Appellant was warned not to do that. 

 

18. Letter dated 22.10.2004 – Warning letter by the Registrar. The Appellant 

continued to run and walk around the Badminton Court, even after she had been 

advised not to do so. 

 

19. Letter dated 12.05.2005 – complaint letter from the Head of Division to the 

Registrar regarding the Appellant. The Appellant had not reported to him after 

she got transferred to his Division on 10.05.2005. 
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20.  Letter dated 01.07.2005 – The Head of the Division requesting the Registrar to 

transfer the Appellant from his Division, the reasons being that she had been 

scolding the others in the Division and her behavior had been in a troubling 

manner to others in the Division. 

 

21. Letter dated 01.07.2005 – the Head of the Division requesting the Director to 

transfer the Appellant from his Division. One of the reasons for the request was 

that she had no knowledge or capability to perform the duties.   

 

22. Letter dated 15.08.2005 – Warning letter to the Appellant from the Registrar. The 

Appellant had been leaving the institute during working hours without permission 

and using computers at the institute without permission. 

 

23. Letter dated 09.11.2005 – Complaint letter from the Registrar to the Director 

asking to take disciplinary action against the Appellant. Briefing all the 

misconduct the Appellant had caused till the date of the letter. 

 

24. Letter dated 02.12.2005 – Warning letter by the Registrar. The Appellant had 

been eating in the canteen during the office hours. 

 

25. Letter dated 23.02.2006 – Request from the Head of the Division not to transfer 

the Appellant to that Division due to her bad record at the previous Division 

he worked and therefore the entire staff in his Division including the senior officers 

wanted her not to be transferred to this Division. 

 

26. Letter dated 01.03.2006  - Complaint to the Registrar regarding the Appellant by 

the Assistant Accountant. She had been coming to the Accounting Branch 

without any reason and behaving in a disturbing manner ( read newspapers, 

chat with others very loudly, answer the phone at the branch, bring tea from the 

canteen and drink at the Accounting branch . Even after several verbal 

warnings by the Accountant and Assistant Accountant, she had continued 

this behavior. 

 

27. Letter dated 17.03.2006 – Several Research Officers and staff members 

complained to the Head of the Division not to accept the transfer of the Appellant 

made to that Division, due to the reason that her transfer would jeopardize the 

peaceful atmosphere of the Division. 

28. Letter dated 05.06.2006 – Research Officer, N.K.M. Damayanthi  informed the 

Director that the Appellant had not completed the assigned work ( after 

several reminders had been given ) and asked him to give an appropriate 

punishment. 
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29. Letter dated 06.04.2006 – Warning letter. The Appellant was assigned certain 

work on 28.03.2006 but did not complete even after an extension was 

granted. Most importantly she even failed to start the assigned work on the 

date of the letter, but she had been reading news papers and chatting with 

others during working hours. 

 
I observe that the list of letters as mentioned above, when produced before the Labour 

Tribunal, the President would have formed an opinion about  the extent to which the 

Respondent had been tolerant and how much the Appellant had acted with 

consistent negligence, insubordination, incompetence, disobedience, and 

disruption of the smooth functioning of the work place. In the evidence, I noted that 

the vocabulary used by the Appellant at the work place is abusive, foul, offensive and 

appalling.  At times it had been even intimidating. 

This court at the time of granting of leave had stated that the findings of the Labour 

Tribunal and the High Court would not be disturbed by this Court. Yet I find that  the 

reading of the evidence gives a closer picture of the real situation which would facilitate 

this court to decide on the question of law on proportionality. The behaviour of the 

Appellant at the work place had been without any discipline whatsoever. Her conduct 

and attitude regarding the co – workers as well as superiors has  led to the interdiction, 

serving the charge sheet and holding an inquiry against her. At the end of the inquiry 

her services were terminated. 

In this matter both counsel appearing for the Appellant and the Respondent have filed 

extensive written submissions. I wish to advert some of the judgments referred to in the 

submissions and analyse them. 

In State Gem Corporation Vs Srima Costa 1998, 3 SLR 191, an employee was 

terminated on the grounds of abuse and threat and was reinstated by the Labour 

Tribunal without back wages but the Court of Appeal stated that reinstatement is not 

an appropriate remedy as it would not be conducive to the maintenance of 

discipline and harmonious industrial relations. Compensation was ordered instead. 

In many cases such as The Electricity Equipment & Construction Company Vs 

Cooray, 1962, 63 NLR 164, and Reckit & Colman Ltd. Vs Peris 1979, 2 NLR 229 , it 

was held that,  as a general rule, refusal to obey reasonable orders justified the 

dismissal from service. In De Silva Vs Ocean Foods and Trade Ltd. ………………. It 
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has been held that dismissal of a workman for refusal to obey legitimate instructions, 

insulting and humiliating a superior officer and for refusing to accept a letter given to him 

was held to be justified. In Colombo Apothecaries Co. Ltd. Vs Ceylon Press 

Workers‟ Union 1972, , 75 NLR 182, Weeramantry J said ; “ The fact that an earlier 

default had been pardoned or excused does not, in my view, wipe it off the slate so 

completely as to render that default totally irrelevant. That default assumes relevance 

and importance in  the context of a complaint by the employer of successive and 

repeated defaults of the same nature. When one is considering how reasonable or 

unreasonable has been the conduct of each party it would be wrong to view the final act 

in the series in isolation as though it existed all by itself. Here as elsewhere in the field 

of Labour Law, a proper assessment of a dispute can only be made against the 

background of the conduct and relationship between the parties.” 

I observe that in the instant case, the Appellant was admonished, excused, warned right 

along and the final act of termination of services after a preliminary investigation , then 

issuing a charge sheet and an inquiry being held and the final act of termination of 

services after the inquiry, was the end result of her bad conduct, bad relationship with 

the Respondent employer and co-employees and the work place as a whole. The 

Respondent had put up with the Appellant‟s bad behaviour for a considerable  time.  

The Appellant argued that the President of the Labour Tribunal had not considered the 

issue of proportionality. In his order he stated thus:  “fuu kvqfjs bosrsm;ajQ W;a;rjdo  

idlaIs o,  f,aLK o,  ,sLs; foaYk o i,ld ne,SfusSoS ud jsiska ;SrKh l< hq;= m%Yakh jkafka,    

my; ioyka fpdaokd  m;%fha fpdaokdj,g b,a,qusldrsh jeroslre jkafkao?  ksjeroslre jkafkao?  

jeroslre jk wjia:djl tu fpdaokd  fiajfhka my lsrSug  m%udKj;a jkafkao?  ke;ao?  by; 

ioyka m%Yakj,g b,a,qusldrshg jdis iy.; ;Skaoqjla ,efnk wjia:djl l=uk iykhla ,ndosh 

hq;=o?  hkak;a, wjdis iy.; ;Skaoqjla ,efnk wjia:djl b,a,qus m;%h ksIam%Nd l< hq;=o 

hkak;ah.” 

Accordingly , it is obvious that the President of the LT has considered the question of 

proportionality in the first instance. As highlighted by me above, the President had 

identified the question of proportionality. It is in that light that he has considered the 

cumulative effect of the Appellant‟s conduct at the work place and after consideration of 
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the factors before him, he had determined finally that termination of the Appellant is just 

and reasonable. 

Even the Learned High Court Judge in turn has identified that he has to consider the 

order of the Labour Tribunal and decide whether termination of services is proportionate 

to the charges proven  in evidence. At one point of his order, he says “fuu wNshdpkfhaoS 

meyeos,sj lshd isgsk kS;suh lreKq jkqfha jsksYaph iNdj jsiska Wml,amk u; hus hus 

ks.ukj,g t<USfuka  kS;suh jeros W.;a iNdm;sjrhd jsiska isoq lr we;s nj;a, tf,igu ksis 

f,I idlaIs jsYaf,aIkh lr ke;s w;r,  wNshdplg tfrysj fpdaokd Tmamq fkdjS ;snshoS  fukau 

bosrsm;ajQ idlaIs  wkqj Tmamq jS we;ehs  ie,flk fpdaokd  u; jqjo fiajh wjika lsrSug ;rus 

m%udKj;a fkdjk nj;a,  flfia fj;;a b,a,qusldrshf.a fiajh wjika lsrSug hqla;s iy.; njg 

t<US  ks.ukh jeros nj;a lshd isgsk w;frAu fpdaokd m;%h ksl=;a lsrSfuka  miqj wNshdplf.a 

miq prAhdo  ie,ls,a,g f.k fiajh wjika lsrSu idOdrK njg t<Us ks.ukh jeros nj;a tys 

kS;suh fodaI meyeos,sj olakg we;s nj;ah.” 

I find that the Labour Tribunal  had considered all evidence submitted before it with 

reference to the charges raised against the Appellant. The High Court has re 

considered the assessment of evidence. The High Court Judge had done the 

evaluation judicially.  

The Appellant argued that she did not hold a fiduciary position in the Respondent 

Institution and therefore the final charge in the charge sheet regarding “loss of 

confidence” does not apply to her. I see this concept in a different way. All the workers 

in any institution work for the employer. The employer has employed each and every 

person having allocated some part of the work of the employer. Let it be the Chief 

Executive Officer, let it be a clerk or a peon or even a sanitation labourer, they are 

employed under the employer. The employer trusts that they will do their part of the 

work properly. The employer thus has trust on them. The CEO is a very highly trusted 

person. The officers are also trusted with may be a little lesser degree than the CEO. 

The minor employee also is trusted , may be even to a lesser degree than the officer. 

No employee is distrusted. Without trust, an employer cannot and will not employ any 

person. The employee knows that he is trusted not to be negligent in his work, not to be 

indisciplined, not to be fraudulent, not to work without due care for co- workers etc. They 

are tied to the employer with the bond of trust. I am of the view that each and every 
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employee is holding a fiduciary position in relation to the employer.  The employee 

cannot break this trust and work at his or her free will and leisure. It is the same 

with the employer. He cannot act in such a way in breach of the trust placed on him by 

law towards the employee. Trust works both ways. That is reality. 

I am of the view that the employer can at all times bring a charge against the employee 

for „loss of confidence‟, provided that there is proof of the same available. 

S.R. De Silva in his book on “ The Law of Dismissal” speaks of two aspects of loss 

of confidence.   

1.  In appropriate circumstances it may justify the termination of an employee‟s services. 

However the claim of an employer that he has lost confidence usually cannot relate to a 

person who occupies a non- fiduciary position. In other words, though theoretically 

there is no restriction as to the class of employee in respect of whom termination of 

employment may be effected on the ground of loss of confidence, it usually applies 

in respect of employees who hold positions of trust and confidence such as 

accountants, cashiers and watchers or who at least perform a certain degree of 

responsible work.   

2.  It may be a circumstance from which a court may conclude that reinstatement is not 

the appropriate relief despite a finding that termination is not justified.  

S. R. De Silva further states that whichever way one views the concept, loss of 

confidence in the integrity of an employee must be supported by cogent evidence. I am 

of the view that the Appellant being a Grade 1 Statistical Assistant held a fiduciary 

position in the Respondent Institution and  „ loss of confidence‟, can very well be 

a reason for  termination of services when proven. That fact was proven through 

evidence before the Labour Tribunal. 

In meting out the punishment, the bad record of service of the employee has made 

some impact on the inquiry officer as well as the President of the Labour Tribunal in 

making an order  for her being dismissed from service.  I am of the view that in this 

case, termination was just and equitable since she had been tolerated for a very long 

time by the employer, Respondent. She had been incorrigible and retaining her services 
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was considered to have caused a lot of damage to the work place. The charges were 

proven with evidence. On the Appellant‟s behalf, only she had given evidence.  

In Colombo Apothecaries Co. Ltd. Vs Ceylon Press Workers‟ Union  1972, 75 NLR 

182, Weeramantry J observed: “ A management which has been considerate enough 

to excuse an employee repeatedly in respect of such defaults cannot in my view, be 

penalized for its own consideration. It is true that where defaults are repeated and are 

excused over and over again, with a warning that they should not be repeated, the very 

last default viewed by itself may appear inconsequential and insufficient of its 

own force to justify drastic action by the employer. This would however be a most 

unrealistic way of viewing the matter, for before a Labour Tribunal one is not 

concerned with technicalities. It is to be remembered that in considering disputes of this 

nature we are not in the technical field of estoppels where by reason of one party‟s 

acceptance or forgiveness of another‟s conduct he is prevented from placing any 

reliance whatsoever thereon.” 

“ Labour laws must be worked with justice both to employee and employer and I do 

not consider realistic or satisfactory a view of a labour dispute which reduces an 

employer to a state of impotence in the face of repeated defaults of the same nature 

by the employee. There can very well come a time when the employer makes up his 

mind that he will not suffer his indulgence to be taken advantage of any longer. It is 

then for the Tribunal to see whether in the context of his entire conduct towards 

his employer, the latter has been reasonable in taking the action he did “. 

“ Any other view would seem to be lacking in that broad and general approach to labour 

disputes which it is the very aim and object of the labour laws to foster “. 

 I observe that the Respondent did not suddenly decide to terminate the Appellant‟s 

services because the Appellant left without authorization on a few days or because the 

Appellant refused to take delivery of the letters issued by the Head of the Department. 

The decision to terminate was taken in view of the abysmal record of the Appellant , 

who had been warned in writing many times regarding numerous misconducts prior to 

the domestic inquiry being held. 
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The Labour Tribunal found that the Appellant was guilty of the last charge as well, which 

was „loss of confidence „. I am of the view that when loss of confidence is proved, then 

the termination of services is just and equitable. The Employer cannot keep such a 

person in his employment as the trust is gone and it is not there anymore. 

The Appellant has quoted from the dissent judgment of Fernando J which the 

Appellant claims that proportionality of the punishment imposed was discussed. I do not 

find that the dissent judgment was on proportionality of punishment by terminating the 

services of the employee. It is more on an order concerning just and equitable relief and 

also on whether the Labour Tribunal has made an order which it is not empowered 

to make. On the other hand, the other two judges S.B. Goonewardena J and 

Wadugodapitiya J  had dismissed the appeal of the workman stating that  “the 

appellant by his own conduct vacated his post and lost his employment”. I hold 

that this judgment  has less relevance  to the case in hand. 

I have considered all the submissions made by the Appellant as well as those by the 

Respondent in this case.  I answer the question of law raised at the commencement of 

this judgment in the negative to the effect that both the Labour Tribunal and the High 

Court have considered the doctrine of proportionality in entering this decision to 

terminate the services of the Appellant. I hold that there are no grounds to disturb the 

judgment of the High Court.  

The Appeal is dismissed without costs. 

 

                                                                   Judge of the Supreme Court 

Buwaneka Aluwihare, PC.J.       

I agree. 

    Judge of the Supreme Court                                                                

Priyantha Jayawardena, PC.J. 

I agree.    

Judge of the Supreme Court 
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