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Mahinda Samavawardhena, J.

The two plaintiffs filed this action against the defendant in the District
Court of Matugama seeking to discharge the usufructuary mortgage
marked P3 executed in favour of the defendant in lieu of interest to be
paid on Rs. 20,000 borrowed by the 1st plaintiff from the defendant and,
once the payment is made, to eject the defendant from the two boutique
rooms mortgaged. The defendant filed answer seeking dismissal of the
action or a declaration that he is the owner of the boutique rooms marked
1, 2 and 3 in plan V1 or compensation for improvements made. After
trial, the District Court entered judgment for the plaintiffs and on appeal
the same was affirmed by the High Court of Civil Appeal. Hence the
defendant is before this court. This court granted leave to appeal on the

following questions of law:
The questions of law on behalf of the defendant:

(1) In view of the answers to issues 12 to 15 in that since the original
boutique rooms mortgaged to the defendant were not in existence on
the ground at the time of the filing of the present action in the District
Court, could the plaintiffs have and maintained the present action

on the strength of the said usufructuary mortgage?

(2) Since there is evidence before court to the fact that the defendant
had constructed buildings bearing Nos. 1, 2 and 3 in plan V1 and
also due to the fact that issue No. 16 of the defendant has been
answered in the affirmative, is the defendant entitled to

compensation for the said buildings?
The question of law on behalf of the plaintiffs:

(3) Should the mortgage bond P3 be interpreted to mean that the

boutique rooms which replaced the rooms that existed at the time of
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its execution are to be understood to be the subject matter of the

mortgage bond?

The execution of the usufructuary mortgage P3 was recorded as the first
admission at the trial. By this admission, the defendant admitted that P3
was executed in favour of the defendant in order for him to possess the
two boutique rooms mentioned therein in lieu of payment of interest on

Rs. 20,000 borrowed by the 1st plaintiff from the defendant.

Although question No. 1 above presupposes that both boutique rooms
were not in existence at the time of filing this action, issues 12-15 and
the answers thereto do not refer to both boutique rooms but only to one
of them. Question No. 1 is a misleading question. Let me reproduce those

issues and answers for better understanding.

12. 5(8Bmd; 88sT 0®® mHEOD & gom 1386 wn 1981.12.17 ecden  cosdmde
BB80 00 0®® ¥R Bhmed u518&MmEMC; B85 ©Sews ey ¢ BRWIOT
@cm DCeR® dmn BBe® Dxwdwr 8DDevs Bede? - ®D.

13. 5(8&®Emied OB D1xsdw 3¢ O13® eBREmO e B8wEBmI O8sT OB »e
O @¢m gom 1386 ¢den @080 coEmin O FBWSO 8D ¢ienie? - /D.

14. g5 @gcig BowemO gy 518 RE®T; 882 OB R mOC ecomsy O
B BmSensy gy 9EE oenie? - @D.

15.953:590 8 E® OB ®OOT®W WD @ OF damed 3880 BDwr BnHY
cqoqs? - @0

The defendant’s position is that after mortgaging the two boutique rooms,
the 1st plaintiff retook possession of one of them and, having demolished
the same, constructed a new house for the plaintiffs to live in, which is
now identified as the rooms marked 4, 5 and 6 in plan V1 produced by

the defendant.

In respect of the other boutique room, the defendant’s position is that he

demolished it and constructed three rooms marked 1, 2 and 3 in plan V1



5 SC/APPEAL/233/2017

“on the understanding that the 1st plaintiff would take steps to transfer
the said boutique rooms” to him. I must re-emphasise that this boutique

room is not covered by issues 12-15.

Are the three rooms marked 1, 2 and 3 in plan V1 completely new
structures or built on existing structures? The answer to that question is
found in the surveyor’s report to V1 marked by the defendant himself as

V3. It reads as follows:

O188yem BBO:- IO A b 00wsd »IWEBY 8ad WO B B8 o8
BEmCTOm @O e WS 85580 evsId gp. OF weHsy 6N g 1, 2, ey
3 Dnewsy eumIdr &1 WG n® BBWGOS v 88. 00w dend€me guE 11
BEC 3 IFB 1B BSOSO B¢ ¢ 25 s®em DwwB B$S6 emsnBEEH.
PQ, RS w» &@oom 0c8 soBed ui0ém 88d¢® @B & 0. TU wm dmned?d
WOBed D BB¢® dommnw®. v 1 O 5 8&aE®c; ©8:.88 83 gowm 40 wBI®
©8ecB. e®® eowd (g 1, 2, ®» 3 w» OC wewo) SBWo; B8sT IED T
@500 B¢Bw CA enD . 088 &¢ 8D nescd amd Gi8wd 75,000/= 8. o
@08 @B IO y&ieww 8 2.698. & wcw s8Dww iBsE 7,000= 98 68w
18,300/= 8.

000 4, 5 ww 6 o gEBsY Y B¢ B80 enwd 1 D5 ¥BwBmo PI3B B8. 0@
anE 8.6 w» awE 5 sgE MBS WO® C¢ ®ethE IFE wdn cOendE e
ed el BRO wdn enw®. 00 ernwd ©yB8ed euxyds g 838 B¢Bw Cenm
BeB Bag 12 58w Bmo v8eaddman maB. gom 1, 2, e 3 wewo 98 &5 & ©80
2 v 8wuw @B ©@0w OFBmo 88T mow 8gBw Caenm #1800 Bwuld. mH@ Sw
5@ GEwo; D8 BB Y BID VY Bwo 83.

According to this report, the three rooms marked 1, 2 and 3 are not new
structures but improvements made on the then existing structures. Plan
V1 and its report V3 are the defendant’s documents marked in evidence
by the defendant himself in support of his case. Therefore we have to

accept V1 and V3.

I answer the question of law No. 1 in the affirmative.
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This leads me to consider question of law No. 2. This question revolves
around compensation for improvements. At the argument, learned
counsel for the plaintiffs agreed to pay compensation for the said three
rooms as calculated by the court commissioner in V3. I have no better
suggestion to make. That is what the defendant has prayed for in the

prayer to the answer.
vot endsl 00 BBmS; ©®d adwoemewsy grwue B83xIenT,
(2) 518 BEE ©EnDO OO BEywr O e,

(a0) BFBWS; O8BsY wwdewsy w@i B gom 343 8ed 'S ecw wewsl »E
@m0 BEE 000 gow 1,2,3 BB 510 BO8w ¢n 9D Bewdvws wn/ewd OF D18
2y BIODED g 343 8ed wewsy D350mODE Omnd dFBA®GO 88Sw gr dOD
Bewel® 05 eEess,

(1) ©G1 @B HWBO WEWD) EDHT 6y N8 OB WYL CAICLD ECHD®.

Plan No. 343 referred to in the prayer quoted above is plan V1 and the
defendant seeks compensation as calculated therein, which is Rs.

75,000.

I answer question No. 2 in the affirmative. The defendant is entitled to
compensation for the improvements in a sum of Rs. 75,000. This is in
addition to the Rs. 20,000 deposited by the plaintiffs in court, with

accrued interest.

In view of the above, there is no necessity to answer question of law No.

3 raised by the plaintiffs.

Subject to the above variation in respect of compensation, the appeal is

dismissed without costs.

Judge of the Supreme Court
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P. Padman Surasena, J.
I agree.

Judge of the Supreme Court

Achala Wengappuli, J.
I agree.

Judge of the Supreme Court



