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Mahinda Samavawardhena, J.

The plaintiff instituted this action against the three defendants in the
District Court of Colombo seeking the following reliefs in the prayer to

the plaint.

(a) To enter a Judgment and a decree that the 1st Respondent is bound
by law to act in terms of expressed and/or implied terms of the
Agreement marked “A” with the Plaint and/or that the 1st
Respondent is not entitled in law to breach the conditions in the said
Agreement.

(b) A declaration that the 3@ Respondent is entitled to uninterrupted
possession of the lands described in the 1st and 2" Schedules to the
Plaint.

(c) To enter a Judgment and a decree that the 1st and 2"¢ Defendants
are not entitled to obstruct and/or interfere with the uninterrupted
possession of the 3@ Defendant of the lands morefully described in
the Ist and 2nd schedules to the Plaint.

(d) A permanent injunction preventing the 1st and 2" Defendants from
obstructing and/ or interfering with the uninterrupted possession of
the 3 Defendant of the lands morefully described in the 1st and 2nd
schedules to the Plaint.

(e) An interim injunction preventing the 1st and 2nd Respondents from
obstructing and/ or interfering with the uninterrupted possession of
the 3@ Respondent of the lands morefully described in the 1st and
2nd Schedule to the Plaint.

The 1st and 2rd defendants filed answer seeking dismissal of the action.
By paragraphs 1 and 2 of the answer, they took up a preliminary
objection to the maintainability of the action on the basis that: the
plaintiff had not disclosed a cause of action against the 1st and 2nd

defendants; if at all a cause of action had been disclosed, it had accrued
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to the 3rd defendant and not to the plaintiff, and since the 3rd defendant
being an incorporated company is a separate legal entity that can sue
and be sued in the eyes of the law, the plaintiff cannot file this action on
behalf of the 37 defendant; therefore the plaint is defective on misjoinder

of parties.

The 3rd defendant did not file answer. When the case was called for
settlement of issues as part of the trial, the 3rd defendant was discharged
on the application of learned counsel for the plaintiff. The reference in
the issues to the 3rd defendant was changed to the name of the 3

defendant — Taprobane Studios Ranch (Private) Ltd.

Thereafter, learned counsel for the 1st and 2nd defendants had taken up
a preliminary objection to the maintainability of the action as presently
constituted on the basis that no cause of action survives for the plaintiff
to continue with the action upon discharging the 3r¢ defendant from the
case. The District Court overruled this objection and, on appeal, the High
Court of Civil Appeal upheld the objection and dismissed the action. The
plaintiff is before this Court against the judgment of the High Court. This
Court has granted leave to appeal against the judgment of the High Court

on the following questions of law as formulated by the plaintiff.

I.  Did the Learned High Court Judges err in law holding that no cause
of action survives for the Petitioner to proceed with the said case
after the 3¢ Respondent was discharged from the proceedings?

II.  Did Learned High Court Judges err in law in holding that the
Petitioner has not sought reliefs for itself, and all reliefs prayed for
in the Plaint are in favour of the 3@ Respondent and hence the
Petitioner cannot maintain the said action?

IIl.  Was the Petitioner entitled to have and maintain the said action
against the 1st Respondent without the 3¢ Respondent being a party

as the Petitioner had filed the said action to exercise its rights under
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the said Memorandum of Understanding and to enforce the said
legal obligation of the 1st Respondent to keep peaceful possession of
the said property with the 3 Respondent?

In view of the provisions of sections 17, 18 and 22 of the Civil
Procedure Code, did the Learned High Court Judges err in law in
upholding the said objection and allowing the said appeal?

As seen from the proceedings of the District Court dated 09.07.2009, the

plaintiff has raised 7 issues. Those seven issues are as follows:

1)

2)

2)

3)

4)

3190 EE BO® A 633 G2en 238 B BIe3® O %S 852 319 HEE BO®
21 D%HEE5S FEen 26 2 202 410 2329 22 DKRGEHLSS B oz 411 eSewm
BRSO ez e 2893860 6d3E 3 5B 26 288@1H)@D BBSmEmSEcs
BG) 80053, D BSHE 85I 232 P2BI 3 IBIBEIES 28@IHOO
CEDOZ 1 D IBIBZES 2Bz 8cs D& d 2825 eenT GJese® s As3e?
(a) 1 92 BB 819&F6d esens’ 388 dB B 453 WIGE)
EDB DB 410 2320 411 eSen BRASGOE 23Dy 4B S 10 DG
e Bed e BSHE wBBImWB DO BJeg® 538 WE DeHH®
5716336053 280066 T 31538 3ReDD B 83@rH® IS S 12200
A2 232 BSHE 6328 DO 68383 9B EBIesse?

(b) & 425D DO Be3® OB} 3B I6E cBeFDMmEE e3e 2T 252 S 10258
513 DO 3@r6%6 531633653 QB EsT B12558) 8B6DD SO 83@1H@D
B8G) E@De e 5ed 8325 BSHE 3B DISGE@DeE 1 BBIB 2GS 28@IHS
D@ 6510 DD Pk 206 83605 1 IBIBEIE 8@1H® KB5S
IBDBABED eps3e?

31908261 8329 1 BBBWST #BS 217 26® B3 D2 JeSINB BJeg®d
5716336053 830RewnT E138) 3RO 880D wH B@INE® OGS 6O
DBEHZHS B)BIBIOD 2325 G20T DFo)d 3B BIG53E?

Detd BDsE 1 IBIB@ST 2825 607 1 IIB2E1eE 6eddmeiE) 855 6eHT
BewIBmecnz) D 2 B S D2D 232 Doz 239EINEESS 882 ©HT
42855500605 WD) WOOB dedw 8n@H® 63853, 8 6%



5)

6)

7)

7 SC/APPEAL/133/2015

BBIeSID 63essS 8 60 DB BI3e® 52RO 285 64T DBo®
e215368BDRD BB} 638SS, $1@HEEE cB86ERHEE 8ens DB
2oze) 410 2325 411 eSem BRSO e’eds) 6d863EH 3 IBBSEE OB
576336053 2898ewT 1538 3BeDO BSON 6B B8@INED BHBIBNWE
2025525365 2325 @enT 353G IR 832 GenT S BB 805 WBIESIE?
DB B30 192052 832 D228 GZNBIGIES 29218D 51633653 8B 6T
1538 386D B 51 81O 410 2329 411 e68% BRSO 3D 2412
28923868 633638 BSHE QB 83 65T B8BDIS 18O BHBIBNWE
B 235) 232 65T DB 83@H@ DD 68863 BSHE QB 232 Gend
28835208 21800 9RNEDO 1 BB S BBecss’ € epsie 28 eend D@
23@1106® DO 6d863H BSHF YBEO DI 8325 60T 2dBS e HE@D
2825 @203 2 BB WSO BBOc5 HD2® ©250@153?

DO 6dBecd B meieds’ ¥adend 1t 3RedD S8I08 ©H
23015060 BT YWBG 320 2T B8BMBO DI 282 T DS
8880 DB 3% e ded 1 B, IR DO HBIesed®
6253688 cdRo8mi BE® DeDBOD DO $8@1K6® WEOMIWMOEH
AAB23S 2325 DX 28@I1HE® JNrB) G20 O D GO 31S&HE2IS
28@15® BBEw5S HOO eprzs3e?

QD) I8N (B JW® D 60F DB wemHWO 66T BEEO®
319825166 D180 BERGT BEBIESS HO 318&EeE 9EEI 4B
232525) BRI ®BOD 31 EWSO BSW® 2532?

It is clear that issue Nos. 1-6 are issues raised by the plaintiff on behalf

of the 3rd defendant. In other words, the answers to these issues —

whether in the affirmative or in the negative — will affect the 3rd defendant,

not the plaintiff.

What right does the plaintiff have to sue on behalf of the 3rd respondent

company? This is not a derivative action. The plaintiff does not file this

action as a shareholder of the 3rd defendant company. Suffice it to say

that this is against the fundamentals of Company Law. The plaintiff in
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paragraph 24 of the amended plaint states “1 &2 85352613 ) 5B w26
28@1%6® 3R 620108 HIGE) DB MBS B1S&LHEWEOR) 638 D) BHE®
23e29) 3 92 IBBWS1eE @B G GO 316c5IEmD 2p3ensy WS1ED2S
R0, & 45D 3 025 IBBWST 6@ HyRED A% 3:8%DWED %) DKEES
IBBWSD 23 e D53, D3O DeSS3D B3 2320552 6O BB 9EE)
65188 VIS 81S&HEB ST 2% 23 £38.” The third paragraph of section
17 of the Civil Procedure Code states “If the consent of anyone who ought
to be joined as a plaintiff cannot be obtained, he may be made a defendant,
the reasons therefor being stated in the plaint.” By the aforesaid paragraph
24 in the plaint, the plaintiff accepts inter alia that (a) the 1st defendant
is a majority shareholder of the 3rd defendant company; (b) the consent
of the 1st defendant was not obtained to sue on behalf of the 3rd
defendant; and (c) the 3t defendant is an essential party to the action
(the word used is “¥2250®%8”, not “4d®s”). If the plaintiff himself says
the 3rd defendant is an essential party to maintain this action, can he
later move the Court to release the 3rd defendant without affording any

reason? The answer is in the negative.

I have no hesitation in concluding that the plaintiff has no legal right to
file action on behalf of the 3rd defendant company. On the other hand,
without the 3rd defendant named as a party to the action, the Court
cannot decide the rights of the 3rd defendant (by answering the aforesaid
issues). The plaintiff contends that the affirmative answers to these
issues benefit the 3rd defendant and they are not in derogation of the
rights of the 3rd defendant. [ am unable to accept this position. How does
the Court know, for instance, whether the 34 defendant wants to take
over possession or continue to retain possession of the lands described
in the schedule to the plaint, because such commitment also involves the
discharge of corresponding obligations or responsibilities arising out of
such commitment. On the other hand, if the Court answers these issues

against the 3rd defendant, is the 3t defendant bound by such order? The
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answer is in the negative because the 3rd defendant is no longer a party
to the action. Is this not a futile exercise? According to the proceedings
dated 09.07.2009, the 3rd defendant has been discharged without any
representation on its behalf. In my view, after the 3rd defendant was
discharged from the proceedings, the Court cannot allow issue Nos. 1-6
to remain since those issues are directly relevant to the rights of the 3rd

defendant.

Then the only remaining issue is issue No. 7 which refers to the reliefs as
prayed for in the prayer to the plaint. This is a standard issue raised by
any plaintiff as a matter of routine after having raised specific issues.
Except paragraph (a) of the prayer to the plaint, all other prayers are
related to the 3rd defendant which I have already dealt with. I carefully
read the averments in the body of the plaint to learn that the plaintiff has
filed this action to secure possession of the lands described in the
schedule to the plaint on behalf of the 3rd defendant. Paragraph (a) of the
prayer to the plaint should be understood in that context, not in isolation.
This is easily discernible by reading paragraph 25 of the amended plaint
where the plaintiff says that he intends to file a separate action for the
enforcement of the agreement and claim compensation, which he has

admittedly done subsequently.

Learned President’s Counsel for the plaintiff, drawing the attention of
Court to section 17 of the Civil Procedure Code, contends that an action
cannot be dismissed on non-joinder of parties. Section 17 of the Civil

Procedure Code reads as follows:

No action shall be defeated by reason of the misjoinder or non-
joinder of parties, and the court may in every action deal with the
matter in controversy so far as regards the rights and interests of

the parties actually before it.
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This section states that without dismissing the action on non-joinder or
misjoinder of parties, the Court may decide the rights of the parties who
are actually before the Court. But in this case, as explained above, there
are no rights to be safeguarded except for those of the 3rd defendant
which, as [ have already stated, cannot be done by reason of the fact that
(a) the plaintiff cannot sue on behalf of the 3rd defendant, and (b) the
Court cannot adjudicate the rights of the 3rd defendant without the 3rd
defendant being a party to the case. Hence the plaintiff cannot shelter

behind this section.

Learned President’s Counsel for the plaintiff, also drawing the attention
of the Court to section 18(1) of the Civil Procedure Code, says that if the
Court thinks the 3rd defendant is a necessary party, the Court ought to
add the 3rd defendant as a party to the action. Section 18(1) of the Civil

Procedure Code reads as follows:

The court may on or before the hearing, upon the application of either
party, and on such terms as the court thinks just, order that the
name of any party, whether as plaintiff or as defendant improperly
joined, be struck out; and the court may at any time, either upon or
without such application, and on such terms as the court thinks just,
order that any plaintiff be made a defendant, or that any defendant
be made a plaintiff, and that the name of any person who ought to
have been joined, whether as plaintiff or defendant, or whose
presence before the court may be necessary in order to enable the
court effectually and completely to adjudicate upon and settle all the

questions involved in that action, be added.

There is no duty cast upon the Court to add parties and the Court may
ex mero motu do so in a fit case. Upon the application of the plaintiff, the
Court discharged the 3t defendant. Does the plaintiff expect the Court
to add the 3rd defendant soon thereafter? The plaintiff shall also
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understand that the system of justice practiced in our country is
adversarial not inquisitorial, and the Court shall adjudicate upon the
dispute as it is presented before Court by the respective parties and not

in the way the Court wants it to be presented.

I must also add that after the amendment to section 93(2) of the Civil
Procedure Code by the Civil Procedure Code (Amendment) Act No. 9 of
1991, the addition of parties after the day the case is first fixed for trial,
which necessitates the amendment of pleadings, is extremely restricted.

Section 18 shall be read together with section 93(2), not in isolation.

Learned President’s Counsel also draws the attention of this Court to
section 22 of the Civil Procedure Code to contend that the 1st and 2nd
defendants cannot take up this objection of non-joinder of parties after
the settlement of issues. Section 22 of the Civil Procedure Code reads as

follows:

All objections for want of parties, or for joinder of parties who have
no interest in the action, or for misjoinder as co-plaintiffs or co-
defendants, shall be taken at the earliest possible opportunity, and
in all cases before the hearing. And any such objection not so taken

shall be deemed to have been waived by the defendant.

The 1st and 2nrd defendants took up the objection of misjoinder of the 3rd
defendant in the answer, in the teeth of the plaintiff’s averment in the
plaint that the 374 defendant is an essential party to the action. Thereafter
when the plaintiff moved to discharge the 3rd defendant, the plaintiff
submitted that without the 3rd defendant the reliefs sought by the
plaintiff in the plaint could not be granted. Although this looks like the
1st and 2nd defendants are taking up a contradictory position, in the facts

and circumstances of this case, the 1st and 2nd defendants were
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constrained to do so and, in my view, they did the right thing. I hold that

the plaintiff’s action from the outset is misconceived in law.

[ answer the questions of law in the negative and dismiss the appeal with

costs.

Judge of the Supreme Court

P. Padman Surasena, J.
I agree.

Judge of the Supreme Court

Kumudini Wickramasinghe, J.
I agree.

Judge of the Supreme Court



