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1. Dr. Senerath Dissanayake
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Acting Director General of Archeology,
Department of Archaeology, Sir Marcus
Fernando Mw., Colombo 07.

1(b) Prof. Anura Manatunga



Director General of  Archaeology,
Department of Archaeology, Sir Marcus
Fernando Mw., Colombo 07.

2. W.M. Bandusena
Secretary, Ministry of  Education,
“Isurupaya”, Pelawatta, Baththaramulla.

2(a) Mr. M.K.Bandula Harischandra
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135, Srimath Anagarika Dharmapala
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2(b) Mr. S.T. Kodikara
Secretary , State Ministry of National
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3. Akila Viraj Kariyawasam
Minister, Ministry of  Education,
‘Isurupaya’, Pelawatta, Baththaramulla.

3(a) Hon. Mahinda Rajapaksha.P.M.
Minister of Finance, Economy and Policy
Development Ministry of Buddhasasana,
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3(b) Hon. Vidura Wickramanayake
State Minister of National Heritage
Performing Arts and Rural Arts Promotion,
4th  Floor, Stage II, Sethsiripaya,
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4. Mr. Dharmasena Dissanayaka, Chairman

4(a)Hon. Justice Jagath Balapatabendi,
Chairman

5. Justice A. Salam Abdul Waid, Member
5(a) Prof. Hussain Ismail, Member

5(b) Mrs. Indrani Sugathadasa, Member



6. Mr.D.S.Wijayatilaka, Member
6(a) Mr.V.Shivagnansothy, Member

7. Dr. Pradeep Ramanujan, Member
7(a) Dr. T.R.C. Ruberu, Member

8. Mrs. V. Jegarasasingam, Member

8(a) Mr. Ahamod Lebbe Mohamed
Saleem, Member

9. Mr. S.N. Seneviratne, Member

9(a) Mr. Leelasena Liyanagama, Member
10. Mr. S. Ranugge, Member

10(a) Mr. Dian Gomes, Member

11. Mr. D.L. Mendis, Member

11(a) Mr. Dilith Jayaweera, Member

12. Mr. Sarath Jayathilaka, Member
12(a) Mr. W.H.Piyadasa, Member

The 4th to 12th Respondents all of,
Public Service Commission

No. 1200/9, Rajamalwatte Road,
Battaramulla.

13. Sri Lanka Council of Archaeologists,
Department of Archaeology, Sir Marcus
Fernando Mw., Colombo 07

14. Hon Attorney General, Attorney
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Kandy.

U.P Wathuge,
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29.

30.

31.

32.

33.

34.

BEFORE: S. THURAIRAJA, PC J.

H.P.S.Karunarathna,
2E, Attanagalla Road, Pasyala.

S.M.P.S.B.Samarakoon,
10/1, Aluamba, Pilawala.

W.H.A.Sumanadasa,
270/16F, Royal Garden, Horana

D.M.Piyathilaka Banda
No0.890, Saliya Mawatha, Vijayapura,
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279/2, Katana Road,
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L.M.Gunathilaka Banda,
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P.B.A.Senarathna,
C-30/A, Hettimulla.

RESPONDENTS

K.KUMUDINI WICKREMASINGHE, J.

ARJUNA OBEYESEKERE, J.

COUNSEL: Pulasthi Hewamanna with Ms. Thilini Vidanagamage and Harini Jayawardhane

for the Petitioners

Rajitha Perera, SSC, for the 1b, 3b, 4a to 12a and 14" Respondents

Asela Seresinhe for the 15™ to 34" Respondents

ARGUED ON: 08.12.2021

WRITTEN SUBMISSIONS: Petitioners on 26.10.2021

15th to 34th Respondents on 03.11.2021
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1b, 3b, 4a to 12a and 14" Respondents on 27.10.2021
DECIDED ON: 17.07.2024

K. KUMUDINI WICKREMASINGHE, J

The Petitioners filed this application on the 25th of July 2016, inter alia, seeking declarations of
infringement of their fundamental rights guaranteed under Article 12(1) and 14(1) of the
Constitution of the Democratic Socialist Republic of Sri Lanka and further impugning the
actions/or inactions and/or failure of the 1st Respondents for the irrational, discriminatory,
unlawful and mala fide approach adopted in calling for application to fill the position of

Assistant Director in the Department of Archaeology.

The Supreme Court on 02.09.2016 granted leave to proceed for the alleged violation of Article
12(1) of the Constitution.

In the Petition filed before this Court, the Petitioners allege the following facts.

The 1st to the 19th Petitioners have been employed at the Department of Archaeology in various
designations including the designations of Exploration Officer, Site Manager, Publication
Officer, Excavation Officer, etc., since on or about the year 1999 and are specialised in their
respective fields with over 17 years of experience in their respective capacities at the said

Department.

The 20th to 83rd Petitioners have been employed at the said Department as Archaeology
Research Assistants in various fields since or about the year 2005 and are specialised in their
respective fields with over 11 years of experience in their respective capacities at the said

Department.

Petitioners state that all the Petitioners have been serving in the Salary Scale MN-04 since their

date of appointment with no promotions whatsoever in the said Department.

The Petitioners state that on or about the 30.06.2016 by a circular addressed to all Heads of
Units, the 1st Respondent issued a notice calling for internal applications for the posts of
Assistant Director in various subjects at the said Department. The Petitioners noted that the said

Circular contained certain qualifications which were not in the Scheme of Recruitment (SoR)
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published in 1999 which was the Scheme of Recruitment the Petitioners verily believed was in

existence at present.

The Petitioners thereafter made attempts to ascertain whether the said SoR had in fact been
amended or replaced. The Petitioners emphatically state that had there been a new amended SoR,
they should have been consulted. No such consultation has taken place; had there been any such
attempt to create a new or amended SoR, the Petitioners would have certainly made
representations giving their views to ensure that none of the employees of th Department were
adversely affected by such a new/amended SoR. No such representations were called or made by

any of the Petitioners.

Thereafter, the Petitioners inquired from the Additional Director General of Archaeology
whether in fact a new SoR was implemented or whether the existing SoR had been changed. On
or about the 14th of July 2016 the Petitioners were told by the said Additional Director General
that a new SoR had been approved. In the discussion it was revealed that a junior officer of the
Department had prepared it and it was later approved by the 1st Respondent and finally approved
by the Public Service Commission (PSC). The said Additional Director General also informed
the Petitioners that she had been newly appointed to the said position and that the new SoR
should have been made in consultation with the Petitioners but that since it has nevertheless been
approved, the Department was bound to implement the new SoR. The said Additional Director
General also informed the Petitioners that if the objective cannot be achieved by the new SoR,
the Department may consider changing it in future. Thereafter the Petitioners obtained a new

copy of the SoR and that was the first time the said SoR was disclosed to the Petitioners.

The Petitioners state that the new SoR disentitled the Petitioners from applying for the positions
of Assistant Director and above which they were qualified and eligible for under the previous

SoR.

The Petitioners state that the addition of “5 years experience in MN-05 Grade 01” requirement
has disqualified all the Petitioners from applying for the said positions although the Petitioners
were qualified to do so under the old SoR. Petitioners further state that in any event there are no

“Grade 01” officers in the MN-05 scale at the Department.
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They state that they are disqualified to apply for any of the aforesaid positions due to the
deliberate inclusion of “5 years experience in MN-05 Grade 01” requirement in as much as all of
them are in the MN-04 scale since their appointment. The said call for applications for the post
of Assistant Director and the connected new SoR cater for only a very few persons at the said
Department and that the qualified persons for the said positions are far below the number of
vacancies advertised. The Petitioners stated that the new SoR and call for applications had been

designed to give an undue advantage to Technical Service Officers with seniority.

The Petitioners state that the duties of the positions called for are highly technical and specialised
and that the Petitioners are most suitable for the said positions following their educational and
professional expertise. They state that the said call for applications and the connected recruitment
procedure is contrary to the National Archaeological Policy of Sri Lanka published in
Extraordinary Gazette No 1572/4 dated 20th October 2008. Petitioners believe that it is the duty
of the Ist Respondent to implement the said policy which he has failed to do pursuant to Section

40(a) of the Antiquities Ordinance No 09 of 1940 (as amended).

Petitioners state that the said application is defective and contrary to law since the said call for
applications state that the competitive examination to be held will only be held in Sinhala
medium which is contrary to provisions of the constitution and the said call for applications has
equated National Technical Certificates and Higher National Diplomas which cannot be so
equated and the call for applications and the connected SoR lists irrelevant qualifications for the

posts applied for which require specialised knowledge.

Petitioners state that in order to address the issues of the Respondents the then Secretary to the
State Ministry of Cultural Affairs in response to the cabinet paper submitted by the then Minister
of Cultural Heritage has compiled a report highlighting the importance of the establishment of an
Archaeological Service paying special notice to the Petitioners who have obtained high level
educational qualifications in the subject of Archaeology so that their expertise may be utilised by
the Department of Archaeology in a more effective manner. The said report was heeded by the
then Minister of Cultural Affairs and the establishment of the said Service was in the final stages
of implementation with a draft request to call for the establishment of an Archaeology Service

Minute being drafted by the said Minister. The said process had been inexplicably halted while
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the aforesaid call for recruitment had been made when the said positions could have been filled

more effectively subsequent to the establishment of the Archaeological Service as aforesaid.

Petitioners state that the aforesaid conduct of the Respondents in calling for applications for the
position of Assistant Director at the said Department in a manner completely excluding the
Petitioners and the connected Recruitment Guidelines are irrational, discriminatory, unlawful,
mala fide and in violation of the Petitioners rights guaranteed under Article 12(1) of the

Constitution for the following reasons among others;-

a) The call for applications and the surreptitiously introduced the new SoR is contrary to the
legitimate expectations of the Petitioners, some of whom have been serving in the said
Department for over 17 years expecting promotions;

b) The Petitioners and other qualified officers holding relevant positions with relevant
experience are singled out and discriminated,

c) The purported changes contained in the new SoR are contrary to the legitimate
expectations of the Petitioners and contrary to the procedure and provisions laid down in
the Establishment Code and the Constitution.

d) The aforesaid call for applications/advertisement together with the purported new SoR
are contrary to the National Archaeological Policy and has an adverse impact on the

subject of Archaeology and the National Heritage of Sri Lanka spanning over 2500 years.

Petitioners further state that the failure on the part of the PSC to take appropriate and meaningful
measures against the said calling for applications and the connected SoR is contrary to
Government Policy and such inaction also amounts to a violation of Article 12(1) of the

Constitution.

The Petitioners are aggrieved by the actions and/or inactions and/or failure of one or more of 1st

to 13th Respondents and thus, impugn the following

a) Failure and/or unusual delay in the establishment of an Archaeology Service, which had
been halted for inexplicable reasons at its final stages;

b) Failure and/or inaction in taking necessary steps to ensure the succession of the
Petitioners and other similarly circumstanced employees at the Department of

Archaeology;
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c) Deliberately and/or maliciously and/or negligently sabotaging any opportunity available
for the Petitioners for succession (i.e promotion) at the Department of Archaeology ;

d) Violating the rules of natural justice available to the Petitioners and other similarly
circumstanced employees in making decisions that concerns them and accordingly,

ostracising them from the Department of Archaeology
The 15th to the 34th Respondents alleges the following facts;

The Respondents were eligible according to the SoR referred to by the Petitioners to apply for
the Post of Assistant Director of the Department and the said SoR came into being through the
correct legal procedure in 2013 and at no point did the Petitioners seek to challenge the legality

of the said SoR.

The Respondents were eligible to apply for the said post as per the said SoR referred to by the
Petitioners as the Respondents belonged to the MN-05 and MN-07 salary scales. The Petitioners
were not eligible to apply for the said post as per the SoR referred to by the Petitioners as they
belonged to the MN-04 salary scale. Having failed to contest the legality of the SoR of 2013,
about 3 years later the Petitioners filed this Fundamental Rights Application alleging that the

calling for applications as the SoR are violative of their fundamental rights.

The Petitioners failed to cite the 15th to the 34th Respondents as Respondents in this application
although they were individuals to whom the greatest prejudice was caused as a result of this
application. Without giving the opportunity for the Respondents to be heard in the Original
Application, the Petitioners succeeded in obtaining an order staying the application procedure
and the promotions of the 15th to the 34th Respondents. Therefore the Respondents were

permitted to intervene in this application.

The Respondents believe that as a result of this application as well in the interim relief sought by
the Petitioners in halting the promotions of the Respondents to the positions of the Assistant
Director, for a long period of over 5 years, the Respondents have been unable to progress in the
Department. The Respondents state that this new SoR was prepared through a consultative
process and is in accordance with the law and the Respondents are in complete agreement with

it.
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The Respondents believe that the application is devoid of any merit and is based on a
misconception of the PSC and its restructuring which took place in 2006. The Petitioners appear
to have based this application on the status of affairs prior to 2006 which is no longer comparable

to the present status.
The 1st to the 3rd and 6th Respondents alleges the following facts:

The SoR was approved by the PSC with the recommendations of the Line Ministry, Director
General of Establishment, Department of Management Services and the National Salaries and
Cadre Commission after a very thorough process. The Petitioners did not at any time challenge
the SoR when it was introduced. The Respondents state that the Petitioners cannot be heard to

say that they were unaware of the process that resulted in approving the SoR.

The Respondents also believe that the Petition and Affidavit is out of time and should be
dismissed in limine. Petitioners cannot have a legitimate expectation contrary to the provisions of
the SoR and the recruitments cannot be made in violation of the SoR and existing policy
recruitment. The calling for applications is strictly in terms of the SoR and was with the approval
of the PSC. The day- to-day functions of the institution are badly affected by the number of

vacancies which are urgently required to be filled.

The Respondents further states that the Petitioners cannot be heard to complain on the basis of
any stagnation in MN-04 as several promotions within the public service are available to them to
seek promotions. Petitioners have been given an opportunity to apply for posts in relation to

MN-05 which is the next grade.

Analysis of the facts

One of the arguments raised by the 1st to the 3rd and 6th Respondents and 15th to the 34th
Respondents is that the Petitioners did not at any stage challenge the Scheme of Recruitment
when it was introduced. They believe that the Petitioners ought to have challenged it at an earlier

point of time.

I will now assess whether the Scheme of Recruitment is in line with the Establishment Code.
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The Establishment Code - Volume II - Chapter II - Clause 2:2 states “Every draft Scheme of
Recruitment should be forwarded in triplicate by the Secretary to the Ministry to the Director of

Establishments.”

Clause 2:3 states “The Director of Establishments will approve the Scheme subject to such

amendments as may be made in Consultation with the Secretary”

The new Scheme of Recruitment came into effect on 11.01.2013. According to the new Scheme
of Recruitment (document marked P6) the Director General of the Department of Archeology
has approved the Scheme of Recruitment with his signature. Which means that the new SoR is in

line with the Establishment Code.

In any event, as per the SoR marked P6 and the notice calling for applications marked P4,
officers who belong to the category of MN- 05 and MN- 07 are eligible to apply for the post of
Assistant Director. The Petitioners belong to the scale MN 4 and this fact has been maintained by
the Petitioners throughout the course of this application. Therefore, the next salary step
applicable to the Petitioners would be the scale MN 5. The Petitioners are in MN 4 and therefore
the Petitioners are not eligible to apply under P4. I agree with the Respondent’s position that the
Petitioners cannot have a legitimate expectation for a career progression within the Department
in contravention to the appointment letter and the applicable schemes of recruitment and the

service minute.

The Petitioners have maintained that P6 which is the new SoR was not circulated within the
Archaeology Department as instructed by the Public Service Commission and that they only
became aware of the existence of the new SoR (P6) after the post of Assistant Director was
advertised. No material has been provided by the Respondents to deny or contradict this position.
The 13th Respondent, however, in his affidavit states that SoR in dispute has been published on
the web page of the Department of Archaeology.

Now it is important to assess whether the Application of the Petitioners’ is out of time.

According to Article 126(2) of the The Constitution of the Democratic Socialist Republic of
Sri Lanka, “Where any person alleges that any such fundamental right or language right relating
to such person has been infringed or is about to be infringed by executive or administrative

action, he may himself or by an Attorney-at-Law on his behalf, within one month thereof, in
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accordance with such rules of court as may be in force, apply to the Supreme Court by way of
petition in writing addressed to such Court praying for relief or redress in respect of such

infringement”

Sathya Hettige P.C.J in Liyanage & Another v Ratnasiri - Divisional Secretary, Gampaha
& Others [2013] 1 SRI L.R 10 held “It must be stated that the Supreme Court has consistently
held in a number of cases involving alleged violation of fundamental rights that the time limit
within which an application for relief for any fundamental right or language right violation may

be filed is mandatory and must be complied”

In the case of Edirisuriya v Navaratnam and Others [1985] 1 SRI L.R 101, Ranasinghe, J
held “The time limit of one month set out in Article 126(20 of the Constitution is mandatory. Yet
in a fit case the Court would entertain an application made outside the limit of one month

provided an adequate excuse for the delay could be adduced.”
The case of Siriwardene v Rodrigo [1986] 1 SLR 384 states as follows;

“An application for infringement for right of equality must be filed within one month of the date
from the date of the commission of the administrative act which alleged, constitutes infringement

only on a later date, the one month would run from that later date.”

It is important to understand when the alleged violation took place. The reason for the alleged
violation of the Petitioners rights is the introduction of the SoR that disentitled them from
applying for the post of Assistant Director at the Department. The SoR came into effect on
11.01.2013 and applications for the post of Assistant Director were notified on 30.06.2016 by a
circular addressed to all Heads of Units. The Petitioners’ position is that they were not informed
about the new SoR and hence could not have known about the new SoR. The purported violation
of the Petitioners’ Fundamental Rights would have happened the moment the new SoR was

introduced, not when they were notified about the applications for the post of Assistant Director.

It is necessary to state that [ am not inclined to favour the Petitioners who observed that there had
been a new SoR after three years of introducing one. The Petitioners only came forward when
they were not qualified under the new SoR for the position of Assistant Director. Which means
they only came forward when the new SoR worked against them, when they could have

challenged the SoR when it was first introduced instead. Their position that they were not
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informed or they were unaware is not justifiable as three years had passed since the introduction

of the new SoR.

The maxim; “Equity aids the vigilant and not the indolent” which means that delay defeats
equity. Equity requires those who wish to seek its redress to move quickly in acting upon the
same. Lord Camden, in Smith v Clay [1767] 29 ER 743 held that “Equity has always refused
its aids to stale demands where a party has slept his rights for a great length of time. Nothing
can call forth this court into activity but conscience, good faith and reasonable diligence where

these are wanting the court is passive and does nothing.”

The Petitioners slept on their rights for three years. It is reasonable to assume that they were
aware of the SoR or should have taken steps to become aware of the new SoR when it was
introduced. A delay of three years is unreasonable and unjust. I am of the view that at least one

of the 86 Petitioners named in this application was aware of the new SoR.

It is the view of this court that the Petitioners have not come to court on time and therefore on the

basis of the aforesaid findings, the Application is dismissed.

Judge of the Supreme Court
S. Thurairaja PC, J.

I agree.

Judge of the Supreme Court

Arjuna Obeyesekere, J.

I agree.

Judge of the Supreme Court
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