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Wanasundera, PC., J.

Leave to Proceed was granted by this Court on 01.10.2009 for an alleged violation of Article
12(1) of the Constitution and relief was granted in terms of prayer (f) restraining the 1% - 21,
27" and 30th Respondents from appointing the 23™ Respondent to the post of Lecturer
(Probationary)/Senior Lecturer Grade II/I in the Department of Tamil, Faculty of Arts in the

1** Respondent University until the final determination of this application.



At the outset of the argument, Counsel conceded that in terms of the advertisement, that the
University of Peradeniya had advertised on 12.08.2008 for the applicants, to the vacancy
calling for the post of Lecturer (Probationary)/Senior Lecturer Grade II/I in the Department
of Tamil, Faculty of Arts.

Mr. Rajiv Goonetilleke, Senior State Counsel conceded that this advertisement sought to fill
the vacancy in view of the exigency of the University which needed a Tamil Lecturer for the
Faculty of Arts. The qualifications for the recruitment under the Scheme of Recruitment of

Academic Staff has been produced by the 2™ Respondent and marked as 1R4.

It is also admitted that both the Petitioner and the 23™ Respondent had the basic
qualifications set out in 1R4 for the Post of Lecturer (Probationary) (Non-Medical/Dental).
Additionally, Counsel appearing for the Petitioner argued that, at that time, he was even
qualified for the post of Senior Lecturer Grade II in terms of the qualification that has been set
out in paragraphs 6(1) and 2(i) or (ii) and 3 of the Scheme of Recruitment for the Academic
Staff issued by the University Grants Commission Circular No. 721 dated 21* November,
1997 (1R4 — pages 169 - k and 169 - 1)

It is to be noted that whereas both the Petitioner and the contesting 23™ Respondent had the
qualifications to be admitted as Lecturer [Probationary), only the Petitioner was qualified to
be admitted as a Senior Lecturer. This point was contested by the 7" Respondent who filed an
affidavit and produced the Summary of the Selection Proceedings for the Post of Senior
Lecturer Grade II/I and the Summary of the Selection Proceedings for the Post of Lecturer
(Probationary) marked as 1R1 dated 15.06.2009. (bearing 2 pages)

It has been endorsed at the bottom of these documents of pages 1 and 2 of 1R1 and reference
has been made to the Petitioner as candidate No. 1, stating that “He did not possess the
required experience to be considered ........... ” and therefore the Petitioner was unsuitable. It is
pertinent to note that the affidavit filed in this Court by the 7" Respondent contended that

though the Petitioner was employed as a temporary Lecturer for the period of 19™ June 2001



to 15™ May 2003, that the attendance of the Petitioner during this period was unsatisfactory.

This is not reflected in the assessment contained in the document of 2 pages marked as 1R1.

It appears that in this case, the main issue is whether the Petitioner had acquired 06 years of
experience which was a threshold requirement for the appointment in terms of the Scheme of

Recruitment.

In the argument, it was conceded that from the date of the advertisement in the News Papers
on 12.08.2008, it would appear that the Petitioner was six or seven days short on the
requirement of 6 years experience. In terms of the same advertisement, P-13, the parties had
the right to apply on or before 17" September 2008, and therefore by that date, the Petitioner
had indeed completed the required 06 years experience. It is therefore important to note that
the Petitioner had in terms of the facts disclosed to this Court by way of the pleadings of the
affidavit and the arguments, been suitably qualified and had higher marks than the 23
Respondent and he, therefore should have been appointed to the post of Lecturer
(Probationary)/Senior Lecturer Grade II/I in the Department of Tamil (Faculty of Arts) in the

1** Respondent University.

In the light of the facts, this Court is able to hold the non-selection of the Petitioner for the
post of Lecturer (Probationary)/Senior Lecturer Grade II/I in the Department of Tamil in the
1** Respondent University, specially, in view of the fact that he was more qualified than the
23" Respondent who had been selected qualifies under infringement in the fundamental

equality guaranteed by Article 12(1) of the Constitution.

Accordingly, this Court makes a declaration that the actions of the 3™, 5", 13", 28" and the
29"™ Respondents (members of the interview Board) in selecting the 23™ Respondent for
recommendation to the post of Lecturer (Probationary)/Senior Lecturer Grade II/I in the
Department of Tamil in the 1* Respondent University are in infringement and/or imminent
infringement of the fundamental rights of the Petitioner guaranteed by Article 12(1) of the

Constitution.

This Court also makes a declaration that the Petitioner is entitled to be considered for
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appointment to the post of Lecturer (Probationary)/Senior Lecturer Grade II/I in the

Department of Tamil in the 1% Respondent University.

This Court accordingly grants relief as above on the application as prayed for. This Court

makes no order on costs.
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[ agree.
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Hettige, PC., J.
[ agree.
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