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This is an appeal from the judgment of the High Court for the Southern Province holden in Matara

exercising civil appellate jurisdiction (hereinafter referred to as “the Civil Appellate High Court”) dated
12" November 2009 which affirmed the judgment of the District Court of Tissamaharama dated 17 July
2003 granting the Plaintiffs-Respondents-Respondents (hereinafter referred to as “the Respondents”)
certain relief against the Defendant-Appellant-Appellant (hereinafter referred to as “the Appellant”).
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This Court has granted leave to appeal against the said judgment of the Civil Appellate High Court on the
following substantive questions of law set out in paragraphs 12(b), 12(c), 12(d) and 12(h) of the petition of
appeal, which read as follows:-

(b) Did their Lordships of the Civil Appellate High Court as well as the learned trial judge err in law
when they held that the Plaintiffs-Respondents-Respondents had inherited the title of
Wanniarachchi Kankanamlage Babun Appuhamy, when he did not even have an annual permit to
the corpus?

(c) Did their Lordships of the Civil Appellate High Court err in law when they seriously misdirected
themselves by treating the action filed by the said Respondents as a rei vindicatio action and
declared that the Respondents are the owners, when the learned trial judge had held that this is
not a rei vindicatio or a declaratory action and therefore he cannot declare that Babun
Appuhamy was the owner, and would consider this only as a possessory action?

(d) Did their Lordships of the Civil Appellate High Court as well as learned trial Judge err in law when
they failed to consider that the Respondent’s action is time barred in terms of Section 4 of the
Prescription Ordinance?

(h) Did their Lordships of the Civil Appellate High Court as well as the learned trial Judge err in law
when they totally disregarded the evidence of the witness who prepared &1 and also signed as a
witness, whose evidence was not contradicted and which would clearly disprove the
Respondents’ contention that they were in possession of the corpus?

Before considering the submissions of the learned President’s Counsel for the Appellant and the
Respondents, it might be useful to outline the material facts.

The Factual Matrix

Wanniarachchi Kankanamlage Babun Appuhamy, who was the father of the two Respondents,
Temawathie and Julie Nona, had been the owner of lot 453 of the land described in Topographical Survey
Plan No 25 pertaining to Kataragama, which was 33.2 perches in extent, which was acquired under the
Land Acquisition Act No. 9 of 1950, as amended, for the Kataragama Sacred City Project. In lieu of the said
land, the government allotted to Babun Appuhamy, lot 1295 of Detagamuwehena, in extent 40 perches,
which is the land described in the schedule to the plaint filed by the Respondents in the District Court of
Tissamaharama, until they were evicted on or about 27" November 1996 from the said corpus by the
fiscal. The Respondents claim that they were deprived of their possession of the land by virtue of an order
made in favour of the Appellant in terms of Section 68 of the Primary Courts’ Procedure Act No. 44 of
1979, as amended, in Primary Court Tissamaharama case No. 36365, which the Respondents claim was
obtained by misleading Court through a total abuse of the judicial process.

It is common ground that the said land is State Land, and it is also evident that no permit had been
granted to Babun Appuhamy, and the Respondents claim that Babun Appuhamy was allotted and put into
occupation of the land on the basis that he will be issued in due course with a permit in terms of the Land



Development Ordinance, No 19 of 1935, as amended. Babun Appuhamy died in 1977, and the
Respondents claim that upon the death of their father, their mother possessed the land, but she died of a
bomb explosion in 1989 as a result of which the 1* Respondent, Temawathie, also was seriously injured,
but they continued to possess the land until they were evicted on or about 27" November 1996 by an
order made by the Primary Court.

By their plaint dated 16" January 1997, the Respondents sought the following relief from the Appellant:-

(&) c@® 9Be® YE PBWOr o PWHWOr el OSRNODD wmHBDEIeE QS Sag:® VOD
LWBRIE,

(&) etl 0% eEDI®, DD DiEISDED Mmer)ones DD DERD 0TS 6CRMLS DOD
DHSje, Lmwnse,

(e7) ol €O CERAME Py O DFHWOD PR EHRD HuxPnEe HPWW EIBD =5 VOO
LWMBEIE,

(&rz) DBBWOT BB VY WOew HADE Hum BEEERSR OH PR @OF D O
SlPORNCODS O 9ed® nuiHed S8890e® Hewivwese,

(@) 1996.11.27 E» 80 &t® PoO® Oul500/- B, PR MOeem TH® L) FRIBE,
O IR0 DS 6IRwWe DFHWOIE®S LMo GiHE® SHewivmwse,

(5) OB RDOEE ot 36365 O NROD Py FOO 5 PR SrRHMBWODSNO
0RO BeH 55 DOnm Ore® dmwens OrBOE 25,000/- © eEs & 1996.11.27 €» 8O
O XD TH® &) SO DS eIERe RSO oeem Hewivwee,

(®) c®® »8ed o WISy 6B GOOT GRDMOHD QL OB BV COND OB HFENND
oumRse, 0.

When translated into English, the prayers for relief would read as follows:-

(a) adeclaration that Wanniarachchi Kankanamlage Babun Appuhamy was the original owner and
possessor of the subject matter;

(b) a declaration that the documents marked &l is contrary to the provisions of the Prevention
of Frauds Ordinance;

(c) adeclaration that the document marked &tl does not give the Appellant any legal entitlement
to the land in dispute;

(d) a decree for an ejectment of the Defendant-Appellant-Appellant and all those claiming title
under him and to restore the Respondents back in possession;

(e) damages in a sum of Rs. 1500/- per month and interest thereon from the Appellant from
27.11.1996 until the possession is handed back to the Respondents; and

(f) a decree to recover, legal expenses in a sum of Rs.25,000/- incurred by the Respondents in
case No. 36365 filed in the Primary Court from 27.11.1996 until the payment in full.

The Appellant filed his answer on or about 31% July 1997, denying the several averments contained in the
plaint and praying for (a) an order that the plaint is not in conformity with Section 46 of the Civil



Procedure Code, (b) a judgment that that the Respondents are not entitled to maintain the action without
making the State a party, (c) a judgment that the Respondents are not entitled to any reliefs prayed for in
the plaint, (d) for judgment in the sum of Rs. 50,000/- as damages for the defamation and injury caused to
the Appellant’s social status and the mental pain suffered by the Appellant as a result of the institution of
the instant action by the Respondent alleging fraud and dishonesty on the part of the Appellant, and (e)
for costs.

At the commencement of the trial, the parties admitted the jurisdiction of court, and also further
admitted that the said Babun Appuhamy possessed the corpus consisting of the 40 perch land described in
the schedule to the plaint, that the said Babun Appuhamy is now dead, that the Appellant is a Post Master
and a Member of the Katharagma Pradeshiya Sabha and that the document annexed to the plaint marked
etl was produced in Primary Court Tissamaharama case No. 36365. Thereafter, the Respondents raised
issues 1 to 8, which are reproduced below:-

1. 5 298 gSomPed SO MEEEE 00 ®HPNDD Den O 98P DFIHWOr VD HIOW
eMWO ELeE &?

2. OB QT S OB cO @ YWOH® eslnedsl SR Lol By gEdwmir & | em)
H5wOr DD HBenS 93O HDON® WE BME?

3. 96.11.27 T 008 BHEER@O® O GLMOMEE ot 36365 O DD HewIO®
OB PO BB g5 O ide?

4, 96 cPIMBWOOSeE QWD oSO el O DD aRWOe 98)ed € @R DFIHWOT
0885 9Eles DO®» @ OO Qm® 6® 6CAE dneds &7

5. odHEe ©0® emgemd & il 0 CCRMD O» OIBHWOY HE SHoEPDE
50w PR 5D Den DN HPRSNews emmErede,?

6. &tl O eCRM® OB OEiwoed ager) ones DDV OED ©OHS NO 6B
5HBHOEOID eCRBwS €7?

7. 900 gloomed g 36365 HEed 9EOLE DOm @ DFHWOrer EDO® m® &S

e0® 98P AR alSePRD GODE RS O VOO DFGWOr DB MOM EE SWMBEE
oHdeds 5008 DFHwor adsvan © giee?

8. 9o HCHD OB OHERD @D WYEDS BENOL EIER P SIEPNRDOPSD SEHNCEE 9CE)
gt oo @R Qn &7

Of the issues 9 to 18 raised by the Appellant, the most material for this appeal were issues 9, 10, 13 and
18, which are reproduced below:-

9. @ BDer O&NED PHeld O YD gSe®, “PHNCe 9o HoORD &l 20 O
c®®n 600 Den DEnHed HPMP FYBHH DFBWOID MNOE 9O Bed &?

10. &€ &80 OFBHOr Den O&8nd aIHND YD Oeewvd OFes €7
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13. OuiBwdt Den O&8nd im0 gfdie, 20 DO 60 &8O &g, £330 EBOSADB DO B
DESes e?

18. oo HCHS SONO DFDWOeE DIBKO EHFNO EeAFes NP ool 9cE ard
ooy DFHmO K ue?

| have not reproduced the other issues of the Appellant, which were entirely procedural in nature, such as
whether the plaint discloses a cause of action against the Appellant, whether the action can be maintained
without adding the State as a party, or whether the action was undervalued, which should have been
taken up and dealt with by way of motion before the case was set for trial.

At the trial, the two Respondents testified, and also called witnesses Aluthgedara Henry Dias, who was a
Colonization Officer of the Kataragama Divisional Secretariat Office, Herath Mudiyansalage Vini Lalith
Abeywickrema, who was Deputy Director of the Town and Country Planning Department, Battaramulla,
and Nawaratne Dheerasinghe Mudiyanselage Vijitha, who was a Planning Officer of the Surveyor General’s
Department. The Respondents concluded their case by marking in evidence documents &zl to &t8.

Thereafter, the Appellant testified on his behalf, followed by the evidence of Kuda Antonige Manuel,
Chandrasena Wickramarachchi, and Palitha Devanarayana, who was a subject Clerk of Pradeshiya Sabha,
Kataragama. The Appellant concluded his case marking in evidence documents &1 to ®5. After the
conclusion of the trial, both parties were directed to file written submissions. After the filing of written
submissions, the learned District Judge pronounced judgment on 17" July 2003 in favour of the
Respondents. The reasoning of the learned District Court Judge is unclear as to whether the Court
regarded the present case to be rei vindicatio action or a possessory action. At page 9 of his judgment, the
learned District Court Judge stated:-

“rRHMPODS OB 9ed® YT HWOr Drens mH® BrO i MDD LMBKE DO 60
9CE o PHNCEE Oe®Hs DO 66 98 Dwed € 95m 9Eo0s WO® EE O
o e ‘GlSnn CWMODOD) OISO SIPMBPWOY e HNHWON M DO OreER
0. 58 PHEE MWONEE gEdes WO B &0 OO g HBOwS O YD OE®O

~

MBS ER) @ISHRD HNDWON gid D eod .
The District Court granted relief to the Respondent in the following terms:-

“§ 550 PfHceE MmwWdmed (&) 0B 9 i ©OF PR 9P HD DERD YR
FSemP0 HDnPE 57 DD HO® DOD. HEONEE (7)) SO0 DFHWOID OOHD ©HHed
86000 CPHCWOOSO Hewivwns S ©0OL.”

The Appellant preferred an appeal against the decision of the District Court to the Court of Appeal, but the
case was subsequently transferred to the Civil Appellate High Court of the Southern Province holden in
Matara, which enjoys concurrent jurisdiction with the Court of Appeal. The Civil Appellate High Court,
after hearing both parties, pronounced its judgment on 12" November 2009, affirming the judgment of
the learned District Judge and dismissing the appeal. It would appear from page 11 of the judgment of the
Civil Appellate High Court which is reproduced below, that the Court considered the case to be one of rei
vindicatio, albeit with defective pleading, which that Court was willing to overlook or rectify on the basis of
equity:-



“00® 9Re® YCE HIWOr @) IBWOr el OSBODD wemnPVeE WY GSGWE eEED
oM® DO 6RED SIIABO DHOETHONODS BG HWONEE guie, My, O §oe, QO
000 e PHMBMO DWETHOWMODS DS VPSSO PR efoel aldns &8 OO
D00 HORD MHWONED gwuie, axy. O PHCed HBer Lom HRD ©PVHVeRS S5
FOeNEHS eMOD DR JUOHS OPHNCMO DOETHODODSD NS Bcdm JOB.
SIOHNBDODS PP o gid DD HSle, CWMBDS &Oie, MDD dm VPSSO OWONBO
58w» (law if equity) e ©®HHHB EMERDD HAWMOF® HOMG DOD HO O SHOIOE Oy

auo.

8 go® @@ eforp QS PO gRHKD HYF VOD HOIMH HOR O RO BdHed
oS0 00 eforp HPDw u DD HOF®L DOD. ewesd e DBL DMTEHNO O
efEER GO DD BHOIL HORD R FGILWOMWO e O gm0, DB®L OSMNBeMRO
GADOHE OB gD mH0r SO0 ®mBWDEN onw. & 50 BudHn QY SEMDO

aBon 58 D M HHONW WEHDG. & g 6O NQED «ENCET HWONEE LRSS
DRED OHDND O BOETHHONOONO 608 oD Bk dudn Bmed glidnd v @®
efoED gl a5 00 LMErE CE &H0VD PHCR eWHBDO® € 9 ;mWONED
OCHS DE Qm a0 968 eMMOR HES ODWETHONOOSD OB CHDB SLIN® EMDOD 9HD
OCHs sy Oy REH RO RSO ¥ eeded alBus &5 DD BOML WOS.”

Being aggrieved by the said judgment of the Civil Appellate High Court dated 12" November 2009, the
Appellant filed an application seeking Leave to appeal to this Court, and as previously noted, this Court
granted Leave to Appeal on the several substantive questions referred to at the commencement of this
judgment.

Respondents’ Right to Succession

The first matter for consideration by this Court as set out in question (b) on which leave to appeal has
been granted is whether the Civil Appellate High Court as well as the learned trial judge erred in law when
they held that the Respondents had inherited the title of Wanniarachchi Kankanamlage Babun Appuhamy
when he did not even have an annual permit to the corpus.

It is common ground that the subject matter of the action was State Land, and it is also evident that Babun
Appuhamy, the father of the Respondents had been put into occupation of the land described in the
schedule to the plaint, by the State, but to date, neither Babun Appuhamy nor any of the children of
Babun Appuhamy including the Respondents had been granted any permit for the land by the State.

When the land in dispute is State land that has been alienated or granted under the Land Development
Ordinance, the issue of succession has to be determined exclusively with reference to the provisions of the
Land Development Ordinance. Section 170(1) of the Land Development Ordinance No. 19 of 1935, as
amended, provides that:-

“No written law (other than this Ordinance) which provides for succession to land upon an
intestacy and no other law relating to succession to land upon an intestacy shall have any
application in respect of any land alienated under this Ordinance.” (emphasis added)



Section 48 of the Land Development Ordinance defines “succession” as follows:-

“In this Chapter "successor", when used with reference to any land alienated on a permit or a
holding, means a person who is entitled under this Chapter to succeed to that land or holding
upon the death of the permit-holder or owner thereof, if that permit-holder or owner died
without leaving behind his or her spouse, or, if that permit-holder or owner died leaving behind
his or her spouse, upon the failure of that spouse to succeed to that land or holding or upon the
death of that spouse.”

The Appellant has argued that is only a nominated successor who can succeed to land granted under the
Land Development Ordinance. However, this is an incorrect proposition in law. Section 72 of the Land
Development Ordinance states that:-

“If no successor has been nominated, or if the nominated successor fails to succeed, or if the
nomination of a successor contravenes the provisions of this Ordinance, the title to the land
alienated on a permit to a permit-holder who at the time of his or her death was paying an annual
installment by virtue of the provisions of section 19 or to the holding of an owner shall, upon the
death of such permit-holder or owner without leaving behind his or her spouse, or, where such
permit-holder or owner died leaving behind his or her spouse, upon the failure of such spouse to
succeed to that land or holding, or upon the death of such spouse, devolve as prescribed in rule 1
of the Third Schedule.”

The Third Schedule to the Land Development Ordinance is reproduced below:-
THIRD SCHEDULE
RULES

1. (a) The groups of relatives from which a successor may be nominated for the purposes of
section 51 shall be as set out in the subjoined table.

(b) Title to a holding for the purposes of section 72 shall devolve on one only of the relatives of
the permit-holder or owner in the order of priority in which they are respectively mentioned in the
subjoined table, the older being preferred to the younger where there are more relatives than one

in any group.
Table

(i) Sons. (vii) Brothers.
(i) Daughters. (viii) Sisters.
(iii) Grandsons. (ix) Uncles.
(iv) Granddaughters. (x) Aunts.
(v) Father. (xi) Nephews.
(vi) Mother. (xii) Nieces.



In this rule, “relative” means a relative by blood and not by marriage

2. Where in any group of relatives mentioned in the table subjoined to rule 1, there are two or
more persons of the same age who are equally entitled and willing to succeed, the Government
Agent may nominate one of such persons to succeed to the holding. Such decision of the
Government Agent shall be final.

4. If any relative on whom the title to a holding devolves under the provisions of these rules is
unwilling to succeed to such holding, the title thereto shall devolve upon the relative who is next
entitled to succeed under the provisions of rule 1.

[Rules 3 and 5 were repealed by Act No. 16 of 1969.]

In this context, it is relevant to take into consideration the evidence of the 1*' Respondent, Temawathie,
who states that after the death of her father Babun Appuhamy in 1977, her mother possessed the land,
but she died in a bomb explosion in 1989 as a result of which the witness too was seriously injured, but
the essence of her testimony was that after the death of her mother, the siblings of Babun Appuhamy
jointly possessed the said land. The nature of the possession of this land, according to the Respondents,
was by seasonal cultivation and not by continuous residence, as the land did not have continuous supply
of water and was cultivated only in the rainy season (®& @&fe®). In the course of her testimony, she also
stated that:-

“80 80 ocemicteniy oRr & ofe® ecH, )Y, exE, M 6w VIS, Fo, WOB O@W)
DOer® R OFe). B0 9im MEEED eMB) edI® O® MOE) BRI, 901, g, O3S ded
eRi® D@ DE). 907 OWCH NV, Mg SO0 AW, eedH, N, ex)d MM cidD)
& 9fed. 9° RTD DEIHIN0 0O OO odes PP MR B BW DE). MOMTD® VW
O3® gy, 936, 909 O®W MEC V. Ve 6 & & v W WOND). & e 6 OW VO™ MO
o0 Jord MY @O VHE 6VHE ®E)EM® SED O Blew. Vel memicoew i HHOE GEID)
ARE ©). DY O OHE 6\ MEIE®M SED H» MRE PO Vo oex. 89 € P OEE
Pl anEe dem. Joendd P O ond o). PO DWCEMD SNHT 6 HEIEVD SO He 6B
mEede, Hw. 99 &0 e me) 5T @O HOEE. @0 Bw BHWO odes PP Jewd ©ED O
O® DE). e He®IEOKS ¥D €D »E).”

In terms of the rules set out in the Third Schedule to the Land Development Ordinance, title to a holding
can devolve by operation of law in accordance with the rules of succession set out therein even if a
successor is not nominated by a permit-holder. However, Rule 1 of the Third Schedule specifies that title
can devolve upon only one person, in the order of priority specified therein, the older being preferred to the
younger where there is more than one relative in a given group. According to the table in the Third
Schedule, sons are given preference in the devolution of title, and thereafter, daughters.

On the face of it, the provisions of the Third Schedule appear to be discriminatory on the ground of sex,
but was probably fashioned by the assumption that it is the men in the family who actively participate in
cultivation, the validity of which assumption may be questioned in the context of this case, where it
appears from the evidence that the Respondents, who were both females, had cultivated the land in
dispute with the assistance of all family members including brothers. | am of the opinion that the provision
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has to be reviewed by policy makers in the light of the realities of the day and in particular Article 12 of
the Constitution. Further, it may be desirable to recognize a concept of “joint permit-holders”, to apply in
situations where the family of a permit-holder had collectively helped to develop the land even during the
lifetime of the permit-holder, as the recognition of such a concept would help maintain the family
cordiality after the death of the permit holder. But in this case, we are bound to give effect to the
provisions of rule 1 of the Third Schedule, under which the Respondents cannot claim any right of
succession to title, given that it is clear from the evidence that Babun Appuhamy had at least one son. The
evidence of the 1% Plaintiff-Respondent-Respondent, Temawathie, at page 98 of the brief was as follows:-

“DiBwOr D 60)R HUR goem® IRMIR DOT® BwW). & gOe8ded el PSR HOW).
QS BB OFWEOE §»). ABSAS O go.”

It is in these circumstances that the Appellant contends that if the present action was considered to be a
rei vindicatio action, the Learned Judges of the Civil Appellate High Court erred in law by granting title to
the Respondents, as by operation of law, the sons of Babun Appuhamy would be preferred in the order of
devolution specified in the Third Schedule of the Land Development Ordinance.

On the broader definition of “permit-holder” in Section 2 of the Land Development Ordinance, Babun
Appuhamy may no doubt be regarded as the permit-holder of the land in dispute, and it may also be
presumed that upon his death, his widow, succeeded to the holding in terms of Section 48A(1) of the
Ordinance. In my opinion, such succession would take place by operation of law even without a
nomination made in terms of the Ordinance. It is also clear that, upon the death of Babun Appuhamy’s
spouse in 1989, as provided in Section 72 of the Ordinance, succession would be in accordance with rule 1
of the Third Schedule to the Ordinance, wherein male relatives are preferred over female relatives, and
the older relation is preferred to the younger in the order of succession. It is in evidence that Babun
Appuhamy had at least one son, and probably more. The evidence of the Respondents reveal, that the
Respondent’s brothers helped them in the cultivation and even rallied around when their possession was
threatened by the Appellant. However, in the absence of any evidence to establish that the 1st or the 2nd
Respondent is the eldest daughter of Babun Appuhamy, the mere fact that by the letter marked &t4 the
1** Respondent took steps to regularise possession, is insufficient to show that they are entitled to the
rights of Babun Appuhamy. Hence, | am of the opinions that the Learned Judges of the Civil Appellate High
Court erred in law when they held that the Respondents have succeeded to the title of Babun Appuhamy,
but the fact remains that they had in prayer (&) of their plaint sought only a declaration with respect to
the rights of Babun Appuhamy, which declaration, they are no doubt entitled to, along with the relief
prayed for by them in prayers (&»), (gt) and (&) of the plaint.

The True Nature of the Respondents’ Action - Rei vindicatio or Possessory Remedy?

The second issue for consideration as set out in question (c) on which leave to appeal was granted by this
Court is whether the present action should be properly regarded as a rei vindicatio action or a possessory
action.

In the plaint, the Respondents have prayed for inter alia a declaration that Wanniarachchi Kankanamlage
Babun Appu was the original owner and possessor of the subject matter (prayer ‘a’) and a decree for an



ejectment of the Appellant-Appellant-Appellant and all those claiming title under him and to restore the
Respondents back in possession (prayer ‘d’). By the said prayers for relief, the Respondents sought a
declaration of title in respect of Babun Appuhamy, their father, and a restoration of their possession.

Learned President’s Counsel for the Appellant, relying on the judgment in Palisena v Perera 56 NLR 407,
have argued that to maintain an action for rej vindicatio pertaining to State land, there should be a valid
permit or deed of disposition, and that in the present case, the Plaintiff’s father did not have a permit for
the land in dispute. The said Appellant also relies on the fact that there is no prayer in the Plaint seeking
for a declaration of title in the Respondents’ favour. Instead, the Respondents have prayed for in prayer
(&) as follows:-

“c0® @fed® QYT HOWOr HBHWOr el OIHOOD DeMNOEEE YD S VOO
Lm®ESE,...”

Learned President’s Counsel has submitted that the said finding of the Civil Appellate High Court is ex facie
bad in law as the Court cannot grant relief which had not been prayed for by a party in the prayers of the
plaint or an answer, and has referred to the decisions in Weragama v Bandara 77 NLR 289, Vangadasalem
v Chettiyar 29 NLR 446 and Danapala v Babynona 77 NLR 95.

| am not in a position to entirely agree with these submissions, as this Court has noted in Latheef and
Another v Mansoor and Another, (2011) B.L.R. 189 at 196, that although the action for declaration of title
is the modern manifestation of the ancient vindicatory action (vindicatio rei) having its origins in Roman
Law and is essentially an action in rem for the recovery of property, as opposed to a mere action in
personam, Withers J in Allis Appu v Edris Hamy (1894) 3 SCR 87 at page 93, has recognized “actions of an
analogous nature” to a rei vindicatio action for declaration of title combined with ejectment of some
person from land or premises. In such cases, the defendant is related to the plaintiff by some legal
obligation (obligatio) arising from contract or otherwise, such as an over-holding tenant (Pathirana v
Jayasundara (1955) 58 NLR 169) or an individual who had ousted the plaintiff from possession
(Mudalihamy v Appuhamy (1891) CLRep 67 and Rawter v Ross (1880) 3 SCC 145), proof of which
circumstances would give rise to a presumption of title in favour of the plaintiff obviating the need for him
to establish title against the whole world (in rem) in such special contexts. These are cases which give
effect to special evidentiary principles, such as the rule that the tenant is precluded from contesting the
title of his landlord or a person who is unlawfully ousted from possession is entitled to a rebuttable
presumption of title in his favour.

Burnside CJ, has explained the latter principle in Mudalihamy v Appuhamy (1891) CL Rep 67 in the
following manner:-

“Now, prima facie, the plaintiff having been in possession, he was entitled to keep the property
against the whole world but the rightful owner, and if the defendant claimed to be that owner,
the burden of proving his title rested on him, and the plaintiff might have contented himself with
proving his de facto possession at the time of the ouster.”

It is evident that in certain defined circumstances, a presumption of title may arise in favour of persons
who have been unlawfully dispossessed from the land which forms the subject matter of a case. Although
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such a presumption would not arise in a rei vindicatio action stricto sensu, such a presumption may arise in
actions of an analogous nature. Thus two questions warrant further analysis; firstly, if the circumstances of
the present case warrants such a presumption of title; and secondly, if the Respondents have been
unlawfully dispossessed.

In the present case, while the lower Courts have held that there was no contractual relationship between
the Respondent’s father Babun Appuhamy, or the Respondents and the Appellant, and did not regard etl
and &1 to transfer any rights in relation to the land in relation in view of section 2 of the Prevention of
Frauds Ordinance No 7 of 1840, as amended, the land in dispute is State land, and accordingly, there exists
a nexus between the State and the Respondents since their father was put into possession of the land by
the State, on the basis that he would be issued with a permit, in terms of the Land Development
Ordinance. Although eventually, Babun Appuhamy was not granted a permit, he may be considered to be
a permit-holder, in terms of section 2 of the Land Development Ordinance which defines the term
“permit-holder” as “any person to whom a permit has been issued and includes a person who is in
occupation of any land alienated to him on a permit although no permit had actually been issued to him”.
Even though it cannot be conclusively said that the Respondents are entitled to succeed to the title of
Babun Appuhamy, it is abundantly clear to this Court that title to the land in dispute has devolved on one
of the children of Babun Appuhamy, on the basis of the Third Schedule to the Land Development
Ordinance, and that the Respondents’ possession of the land is founded upon this entitlement. There is no
dispute between the children of Babun Appuhamy as to who the rightful heir of the land in dispute is; in
fact, it is in evidence that the other children of Babun Appuhamy are in constant communication with the
Respondents regarding the land and the harvesting thereon. Thus, it can be construed that the
Respondents possession is with the leave and licence of the rightful successor to the holding in terms of
the Land Development Ordinance. Within a factual matrix such as this, | am of the opinion that the
circumstances of the case warrant a presumption of title in favour of the Respondents.

| now turn to the question of ‘unlawful dispossession’. The Respondents state that they were
dispossessed by order of the Tissamaharama Primary Court in case No. 36365 on the 27" of November
1997. Ordinarily, this would not amount to an ‘unlawful dispossession’. However, the order of the Primary
Court has been obtained by fraud, and in highly suspicious circumstances. The learned Magistrate
exercising the powers of the Primary Court has been misled, and it is evident that the process of law has
been abused. It is perplexing, indeed, it is revealing, that a document relied upon in the Primary Court
proceeding by the Appellant, which was a Grama Niladhari report, has not been adduced as evidence in
the District Court.

The Appellant has relied upon documents marked etl and &1 to prove his contention that Babun
Appuhamy transferred his legal entitlement to the land in dispute to the Appellant in 1974. The document
marked as ezl is dated 21* August 1974 which is purportedly signed by Babun Appuhamy, allegedly
transferring his entitlement to the land in dispute to the Appellant, for the purpose of building a house on
the said land. It is not signed by any witness. This document was produced by the Appellants in
Tissamaharama Primary Court case No. 36365. A similar document marked &1 is dated 8" April 1974,
which is purportedly signed by Babun Appuhamy, also allegedly transferring his entitlement to the land in
dispute to the Appellant. There is no reference to the purpose of building a house. It has been signed by a
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witness, one Chandrasena Wickremaarachchi. This document, which is dated prior to &tl, was not
produced in the Primary Court. Both documents pertain to the same land, and both documents purport to
transfer Babun Appuhamy’s legal entitlement to the land in dispute to the Appellant. Both documents
refer to the Appellant as a relative of Babun Appuhamy, although it clearly transpires in evidence that this
is not so. Thus it is clear that the circumstances surrounding these two documents are highly mysterious,
and reeks of fraud. Furthermore, and most importantly, the documents marked ezl and &1 have
absolutely no force or avail in law as they contravene section 2 of the Prevention of Frauds Ordinance
which states as follows:-

“No sale, purchase, transfer, assignment, or mortgage of land or other immovable property, and
no promise, bargain, contract, or agreement for effecting any such object, or for establishing any
security, interest, or incumbrance affecting land or other immovable property (other than a lease
at will, or for any period not exceeding one month), nor any contract or agreement for the future
sale or purchase of any land or other immovable property, and no notice, given under the
provisions of the Thesawalamai Pre-emption Ordinance, of an intention or proposal to sell any
undivided share or interest in land held in joint or common ownership, shall be of force or avail in
law unless the same shall be in writing and signed by the party making the same, or by some
person lawfully authorized by him or her in the presence of a licensed notary public and two or
more witnesses present at the same time, and unless the execution of such writing, deed, or
instrument be duly attested by such notary and witnesses.”

None of the documents have been signed in the presence of a licensed notary public, nor in the presence
of two or more witnesses, and has not been attested by such notary and attesting witnesses. Thus
documents marked e&tl and &1 contravene the Prevention of Frauds Ordinance. Thus, the Appellant
cannot rely on the documents to establish his title to the land in dispute. Nor would section 17 of the
Prevention of Frauds Ordinance apply in this situation where the Government is not a party to any
transaction coming within section 2 of the said Ordinance. The Appellant cannot rely on any prescriptive
rights as he has not adduced evidence of long possession that is necessary to prescribe against the State
by longisimi temporis praescriptio, wherein the Appellant would have to prove that he was in adverse
possession of the land in dispute for one third of a century. Thus, wisely, the Appellant has not relied on
the ground of prescription.

In Roman-Dutch law, as in Roman Law, the remedy restitutio in integrum is a remedy which empowers a
court to set aside a contract or an obligation (including a judgment in either a civil or criminal case) on
grounds inter alia of force or duress, fraud, minority, inexcusable mistake or where some other judicially
acceptable equitable cause existed, and to restore the status quo ante. The order of the Tissamaharama
Primary Court in case No. 36365 has been obtained inter alia on the basis of fraudulent documents and
amounts to an abuse of the process of law. This would be a fitting case to set aside the order of the
Primary Court Judge and to restore the status quo ante in exercise of the powers of the Supreme Court, to
grant in appropriate cases relief by way of restitutio in integrum.

In these circumstances, | hold that this is a case in which a presumption of title arises in favour of the
Respondents, and the Appellant has not succeeded in rebutting the presumption of title in favour of the
Respondents, wherein they possess the land in reliance of their rights of succession to the title of Babun
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Appuhamy, which has devolved on his heirs in terms of the Third Schedule to the Land Development
Ordinance.

The Question of Prescription of the Right of Action

The third issue for consideration as set out in question (d) on which leave to appeal was granted by this
Court is whether the Respondents’ action in the District Court was prescribed in terms of section 4 of the
Prescription Ordinance No. 22 of 1871, as amended.

The Appellant has submitted that as the learned District Judge has considered this case to be a possessory
action, section 4 of the Prescription Ordinance would apply and that in terms of section 4 of the
Prescription Ordinance a possessory action has to be instituted within one year of dispossession.
However, as stated previously in this judgment, the present action is not a possessory action, and thus
section 4 of the Prescription Ordinance does not have any application.

The Evidence of the Witness who Prepared ©1

The fourth issue for consideration in terms of question (h) on which leave to appeal was granted by this
Court, was whether the Civil Appellate High Court as well as the learned trial Judge err in law when they
totally disregarded the evidence of the witness who prepared ®1 and also signed as a witness. The
Appellant’s position is that the learned District Court Judge and the learned Judges of the Civil Appellate
High Court have not considered the evidence of Chandrasena Wickramaarachchi, who was the attesting
witness to the document marked as ®1. The evidence of the said witness inter alia was as follows:-

“©l eOF BL® CTOe® PB. &8 Hedm o gEir e, 6® BBr ® WD Rus®» BrE)
S adom® 0 509). 08 ocHsd Do) 50D BDy. § aund PP OO O gLdewied WM
WEE, 60 NNOD )R 9hR D OEex DFDWor. 60 BEED odfes Ry YD OESes. D1
eI TOOD ond 0 ghe RYFD OESes DFHWOr. ge, Dandt By O» YD OEHO).”
(vide page 174 of the brief)

| have perused the evidence of Chandrasena Wickramaarachchi, who was the attesting witness to the
document marked ®1. The Appellant’s contention is based on the erroneous premise that the factum of
possession is material to the determination of the present case. The onus of proof was on the Appellant to
sufficiently displace the presumption of title that has arisen in favour of the Respondents, and the
evidence of Chandrasena Wickremaarachchi falls far short of what is required to rebut such a
presumption. The document marked ®1 contravenes the provisions of the Prevention of Frauds
Ordinance, and the evidence of this witness, who fared miserably under cross-examination by learned
Counsel for the Respondents, and admitted that he did not know who possessed the disputed land since
1974, was considered most unreliable by the learned District Judge.

Accordingly, | hold that the learned District Court Judge and the learned Judges of the Civil Appellate High
Court have not disregarded the evidence of Chandrasena Wickremaarachchi and in any event, his
evidence was irrelevant to displace the presumption of title that had arisen in favour of the Respondents.
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Conclusion

In these circumstances, | am of the opinion that the Respondents should be restored to possession on the
basis that the action filed by them was an action for declaration of title analogous to a rei vindicatio
action, wherein the burden on the Respondents was to show that they held the land in dispute as the
heirs of Babun Appuhamy who was a permit-holder in terms of the Land Development Ordinance, and to
which they hoped to succeed. | hold that the Appellant has failed to rebut this presumption of title that
arises in these circumstances. | hold that judgment should be entered in favour of the Respondents as
prayed for in prayers (&), (en), (er2) and (&) of the plaint dated 16™ January 1997. The impugned judgment
of the Civil Appellate High Court dated 12" November 2009, which affirmed the judgment of the District
Court dated 17" July 2003, by which the Respondents were granted relief in terms of prayer (&) and (&z),
is accordingly varied.

In all the circumstances of this case, the Respondents shall be entitled to costs in a sum of Rs. 50,000.

JUDGE OF THE SUPREME COURT

SISIRA J. DE ABREW, J,
| agree.

JUDGE OF THE SUPREME COURT

SARATH DE ABREW, J,
| agree.

JUDGE OF THE SUPREME COURT
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