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Obeyesekere, J

This is the sixth and hopefully the final episode of a litigation that commenced in 2007.

The Plaintiff — Appellant — Appellant [the Plaintiff] filed action in the District Court of
Polonnaruwa on 2" February 2007 against the Defendant — Respondent — Respondent
[the Defendant] seeking a declaration of title in respect of the land referred to in
paragraph (a) of the schedule to the plaint, and to evict the Defendant from a part of the
said land referred to in paragraph (b) of the schedule to the plaint. It is admitted by the
parties that the action of the Plaintiff was a rei vindicatio action. The Defendant having
filed answer, the parties entered terms of settlement before the District Court on 30"
October 2008. However, on 16™ June 2011 the Defendant moved the Provincial High
Court of the North Central Province holden at Anuradhapura [the High Court] by way of a
revision application complaining that there were discrepancies in the survey plan that was
prepared pursuant to the said settlement and seeking to set aside the said terms of
settlement or in the alternative to direct that a fresh survey be carried out. The High Court
did not set aside the terms of settlement but instead directed that a fresh survey be
carried out. Pursuant to the Defendant seeking the leave of this Court against the said
judgment of the High Court, the parties agreed for the terms of settlement to be set aside
and for the matter to be sent back to the District Court for further trial.

The Plaintiff thereafter filed an amended plaint, replied to by an amended answer with a
claim for damages for improvements, and a replication. Pursuant to the admissions and
issues being raised, the Plaintiff led the evidence of 7 witnesses while the Defendant led
the evidence of 3 witnesses. Although the District Court held by its judgment dated 27t
May 2015 that the Plaintiff has established his title to the impugned land and that the
Defendant was in possession of such land, the District Court held further that the
Defendant can continue to be in possession of the said land until the Defendant obtains
a valuation regarding the improvements made by him and the sum so determined by the
valuer is paid to the Defendant.



Aggrieved, the Plaintiff filed an appeal before the High Court. The Defendant however
chose not to prefer an appeal probably for the reason that the District Court judgment
enabled him to continue to be in possession of the said land without any hindrance. By
its judgment delivered on 13™ September 2019, the High Court took the view that while
the Plaintiff had failed to establish his title to the land referred to in paragraph (b) of the
schedule to the plaint, the Defendant has established his entitlement to the impugned

land and on that basis set aside the judgment of the District Court in its entirety.

Dissatisfied with the said judgment of the High Court, the Plaintiff sought and obtained
leave to appeal from this Court on 9t" August 2017 on four questions of law. While | shall
advert to the said questions of law later in this judgment, it would suffice to state at the
outset that the primary issue that needs to be determined in this appeal is whether the
Plaintiff has discharged the burden cast on a plaintiff in a rei vindicatio action and if so,
whether the Defendant has established a better title than the Plaintiff.

The Rei Vindicatio action

In Mihindukulasuriya Sudath Harrison Pinto and Others v Weerappulige Piyaseeli
Fernando and Others [SC Appeal No. 57/2016; SC minutes of 11™ September 2023],

Samayawardhena, J having carried out an extensive examination of the law relating to a

rei vindicatio action, stated that, “In order to succeed in a rei vindicatio action, first and
foremost, the plaintiff shall prove his ownership to the property. If he fails to prove it, his
action shall fail. This principle is based on the Latin maxim “onus probandi incumbit ei qui
agit”, which means, the burden of proof lies with the person who brings the action.”

In arriving at the above conclusion, Samayawardhena, J has cited with approval three
judgments of this Court. The first is the judgment in De Silva v Goonetilleke [32 NLR 217]
where Chief Justice Macdonell had stated [at page 219] that, “There is abundant authority

that a party claiming a declaration of title must have title himself: “To bring the action rei
vindicatio plaintiff must have ownership actually vested in him”. (1 Nathan p. 362, s. 593.)
....The authorities unite in holding that plaintiff must show title to the corpus in dispute

and that if he cannot, the action will not lie.”



The second is the judgment in Pathirana v Jayasundera [58 NLR 169] where, Gratiaen J.

declared [at page 172] that, “In a rei vindicatio action proper the owner of immovable
property is entitled, on proof of his title, to a decree in his favour for the recovery of the
property and for the ejectment of the person in wrongful occupation. ‘The plaintiff’s
ownership of the thing is of the very essence of the action.” Maasdorp’s Institutes (7th Ed.)
Vol. 2, 96.”

The third is the judgment delivered by G.P.S. De Silva, J (as he then was) in Mansil v
Devaya [(1985) 2 Sri LR 46] where he stated [at page 51] that, “In a rei vindicatio action,
on the other hand, ownership is of the essence of the action; the action is founded on

ownership.”

Samayawardhena, J has also referred to the judgment in the South African case of De Vos
v Adams and Others [(2016) ZAWCHC 202] where Davis, J had stated as follows:

“Turning specifically to the rei vindicatio it is clear that there are three requirements
which the owner must prove on a balance of probabilities, in order to succeed with
the particular action. Firstly, the applicant must show his or her ownership in the
property. In the case of immovable property it is sufficient as a result to show the
title in the land is registered in his or her name. Secondly, the property must exist, be
clearly identifiable and must not have been destroyed or consumed. Thirdly, the
defendant must be in possession or detention of the property at the time that the

action is instituted.”

Burden of proof in a rei vindicatio action

In Mihindukulasuriya [supra], this Court referred to with approval the following
paragraph in Wille’s Principles of South African Law [9™" Edition (2007); at page 539]:

“To succeed with the rei vindicatio, the owner must prove on a balance of
probabilities, first, his or her ownership in the property. If a movable is sought to be
recovered, the owner must rebut the presumption that the possessor of the movable

is the owner thereof. In the case of immovables, it is sufficient as a rule to show
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that title in the land is registered in his or her name. Secondly, the property must
exist, be clearly identifiable and must not have been destroyed or consumed.
Money, in the form of coins and banknotes, is not easily identifiable and thus not
easily vindicable. Thirdly, the defendant must be in possession or detention of the
thing at the moment the action is instituted. The rationale is to ensure that the

defendant is in a position to comply with an order for restoration.” [emphasis added]

Referring to the obligation of a plaintiff in a rei vindicatio action to establish the title to
the land, Chief Justice Dep stated in Preethi Anura v William Silva (SC Appeal No.
116/2014; SC Minutes of 5% June 2017), that the, “Plaintiff need not establish the title

with mathematical precision nor to prove the case beyond reasonable doubt as in a

criminal case. The plaintiff’s task is to establish the case on a balance of probability.”

In Theivandran v Ramanathan Chettiar [(1986)] 2 Sri LR 219; at page 222], Chief Justice

Sharvananda stated as follows:

“In a vindicatory action the claimant need merely prove two facts; namely, that he
is the owner of the thing and that the thing to which he is entitled to possession by
virtue of his ownership is in the possession of the defendant. Basing his claim on his
ownership, which entitles him to possession, he may sue for the ejectment of any
person in possession of it without his consent. Hence when the legal title to the
premises is admitted or proved to be in the plaintiff, the burden of proof is on the

defendant to show that he is in lawful possession.” [emphasis added]

A similar view was expressed in Mihindukulasuriya [supra] where it was held that, “When

the paper title to the property is admitted or proved to be in the plaintiff, the burden shifts

to the defendant to prove on what right he is in possession of the property.”

In Wasantha v Premaratne (SC Appeal No. 176/2014; SC Minutes of 17™" May 2021),

Samayawardhena, J held that, “Notwithstanding that in a rei vindicatio action the burden

is on the plaintiff to prove title to the land no matter how fragile the case of the defendant
is, the Court is not debarred from taking into consideration the evidence of the defendant
in deciding whether or not the plaintiff has proved his title. Not only is the Court not



debarred from doing so, it is in fact the duty of the Court to give due regard to the
defendant’s case, for otherwise there is no purpose in a rei vindicatio action in allowing
the defendant to lead evidence when all he seeks is for the dismissal of the plaintiff’s

action.”

Chief Justice G.P.S. de Silva referring to the criterion to be adopted in a rei vindicatio
action in respect of the burden of proof stated in Banda v Soyza [(1998) 1 Sri LR 255; at

259] that, “In a case such as this, the true question that a court has to consider on the
question of title is, who has the superior title? The answer has to be reached upon a
consideration of the totality of the evidence led in the case.”

The above position has been summarised in Mihindukulasuriya [supra] in the following
manner:

“Whilst emphasising that (a) the initial burden in a rei vindicatio action is on the
plaintiff to prove ownership of the property in suit and (b) the standard of proof in a
rei vindicatio action is proof on a balance of probabilities, if the plaintiff in such an
action has “sufficient title” or “superior title” or “better title” than that of the
defendant, the plaintiff shall succeed. No rule of thumb can be laid down in what
circumstances the Court shall hold that the plaintiff has discharged his burden.
Whether or not the plaintiff proved his title shall be decided upon a consideration of

the totality of the evidence led in the case.”

This being the legal position, the District Court was satisfied that the Plaintiff had
established on a balance of probability the identity of the impugned land, his title to the
said land and that the Defendant was in possession of such land. The High Court however
took the view that, (a) the Plaintiff has not established title in respect of the area of land
that the Defendant was in possession, and (b) the Defendant is in possession of the said
land in terms of a permit issued to him under the Land Development Ordinance. | shall
therefore consider the evidence presented by the parties before the District Court, the
findings of the learned District Judge and the findings of the High Court in answering the

questions of law and in arriving at a decision in this case.



The case of the Plaintiff

The State had issued permit No. 23/241 dated 8™ April 1954 in terms of the Land
Development Ordinance to Kanawadipulle Marimuttu, the father of the Plaintiff, in
respect of a land situated in Polonnaruwa in extent of 4A 2R. Even though a copy thereof
has been tendered in evidence and referred to in the judgment of the District Court, the
said permit is not available in the case record. It is however admitted that even though
the extent of the said land has been specified in the permit, the boundaries of the land
have not been stipulated in the permit by reference to a survey plan, due to the reason
that a survey plan was not available at that time. It is in evidence that the said land
occupied by Marimuttu and the surrounding village was surveyed in July 1970 and that
Plan No. g. &. 8. e®). 18 [P6] was prepared pursuant thereto. According to the Final
Tenement List attached thereto [P7] the land occupied by Marimuttu in terms of the said
permit has been identified as Lot No. 19 in P6.

On 14% June 1986, the State had issued Marimuttu a grant [P1] in terms of the Land
Development Ordinance in respect of Lot No. 19 in P6. The extent of Lot No. 19 is 5A 2R
8P. This Lot No. 19 is the land referred to in paragraph (a) of the schedule to the plaint
and in respect of which a declaration of title has been sought. While it is by P1 that the
land given to Marimuttu was identified for the first time by reference to a survey plan, it
would be seen that the extent of the land referred to in the grant had increased by
approximately 1 acre of land over and above the extent of the land given under the
permit. The Land Officer attributed this discrepancy to a survey plan not being in place at
the time the permit was issued to Marimuttu. | shall refer later in this judgment to the
evidence relating to this discrepancy in extent as this was the primary ground relied upon
by the High Court to set aside the judgment of the District Court .

Pursuant to the death of Marimuttu, his eldest son Marimuttu Shanmugam, the Plaintiff
in this case had been recognised as the grantee of the said land by letter dated 11" August
2003 issued by the Divisional Secretary, Thamankaduwa [P2]. The name of the Plaintiff
has accordingly been registered in the Land Folio [P3] as the grantee of the said land.

Thus, on the face of it, the Plaintiff is entitled in law to the land referred to in paragraph



(a) of the schedule to the plaint by virtue of the said grant P1 and is entitled to bring this

action.

The Plaintiff states that due to the situation that prevailed in the area from 1983, his
father and he had not been in occupation of the said land at all times, only for the
Defendant and two others to encroach upon the said land and occupy parts of the land
given by P1 during their absence. The evidence bears out that the Plaintiff had brought
this to the attention of the officers attached to the office of the relevant Divisional
Secretary in the late 1980’s. Having returned to the said land at the end of the hostilities,
the Plaintiff instituted three cases in the District Court against the said persons, including
this case against the Defendant seeking a declaration of title in respect of Lot No. 19 in P6
and to eject the Defendant from the land referred to in paragraph (b) of the schedule to
the plaint in extent of 3R 8P, which the Plaintiff claimed formed part of the land referred

to in P1 and was in the possession of the Defendant.

The case of the Defendant

The Defendant is the son of D. M. Thegis Appu. The Defendant states that the State had
issued his father permit No. 354/272 dated 1°t April 1965 [V1] in respect of a land situated
in Polonnaruwa in extent of 1 acre. Similar to the permitissued to Marimuttu, V1 too does
not contain any reference to a survey plan. V1 however refers to three of the boundaries
of the land referred to therein. Upon the death of Thegis, the name of the Defendant had
been registered as the permit holder [V2]. The position of the Defendant was twofold.
The first and foremost was that the land that he and his family are in occupation is the
land referred to in the permit V1 and therefore he has good title to such land possessed
by him. The second was that he had neither encroached upon nor was he in possession
of any part of the land referred to in P1. In other words, it was the position of the
Defendant that the land referred to in paragraph (b) of the schedule to the plaint is the
subject matter of the permit issued to his father and later to him and importantly does
not form part of the land given to the Plaintiff by P1. The Defendant had stated further
that he has developed the land that he is in possession of and constructed houses
thereon, and that he is entitled for compensation in the event the District Court holds
that he is in possession of the land referred to in P1.



Terms of Settlement

On 30™ October 2008, the parties entered into a settlement, the terms of which inter alia

are as follows:

(a) For a commission to be issued on the Surveyor General to survey the land occupied
by the Defendant and determine if such land forms part of the land referred to in
the grant P1;

(b) Inthe event it is determined by the said survey that the land that the Defendant is
in possession of forms part of the land given to the Plaintiff by P1, the Defendant

would vacate such land;

(c) The Plaintiff would hand over any land to which the Defendant is entitled to in terms

of the permit V1 in the event the Plaintiff is in possession of such land;
(d) Parties shall equally bear the cost of such survey.

Survey No. PO/SS/Court/2010/048

Pursuant to the said commission, Government Surveyor H.M. Ranaweera Bandara at the
Surveyor General’s Department had carried out a survey of the land in dispute. In his
report [P5] annexed to the survey plan that was prepared by him [P4] he had stated that
the Plaintiff, the Defendant and the other two persons who are said to have also
encroached onto the land referred to P1 were present when he visited the said land on
5% April 2010, and that the boundaries of the lands possessed by each of them had been
shown by them.

Ranaweera Bandara states that he thereafter carried out a survey of Lot No. 19 of P6 and
divided the said Lot No. 19 into 8 sub-lots numbered from A to H, as reflected in the survey
plan P4. Lot E in extent of 4A 1R 19.09P was the land occupied by the Plaintiff. It must be
noted that in terms of extent, Lot E is almost identical to the extent of land that was given

to Marimuttu by a permit way back in 1954. Ranaweera Bandara has stated that the
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Defendant was in occupation of two contiguous lots, namely Lot G in extent of 29.5P being
a paddy field and Lot H in extent of 3R 0.94P which was a high land, with the two lots
separated by a bund [8w»0]. Together with the extent of the other Lots A-D and F, the total
extent of the land was 5A 2R 8P, which is the extent of Lot No. 19 and setout in P1. Thus,
the Court commissioned surveyor found that the land that was possessed by the
Defendant was within the land area that had been granted to the Plaintiff in terms of P1.

The evidence of Ranaweera Bandara in this regard is as follows:

“& deoped 04 B Eune HOOW et desdd HOPD OGNS HYe . EOM
e 0adsh g DOWH DOE) 08 uD OEm gued BD ©dms SO0 De). 8. O°.
QIR DT VREPHE 9El0s BDE). ge)E DGR OSnon BSERCD et axemt. ©)
08 @5 ¢ 900 nE SIEBDEDOeE oo opv S5EDm Drersi® oOeiETOD
O OSD QOO . & PHNEDOEE T SPRO GO BRYO .04 BSess Oy
)08 wesms 0x0). TOM Sprd gow P emde 11714 =9Red & 8. Hmoe
NP @S D DT Ry OB 500 9 WOE Hermd). O 0 SDmwE Od) 3
G o808 94 o o PPOT AP Drensl &GO 25 & om Ol 30.44 PGS ROS 11714
286D 9:E8 gied G o® Helo® emde DXerns) SIetRd N0 HeRmD). O» HID
OESes) 8. 8. QIR MDD, dexmxd O® G ©® H emIE Do dadkE, W
SIDECOR OB DE eMHDH®. glmd QD OPed 9B ©m PREYEE PBR SwedHwmd
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Thus, it was clear from P4 and P5 that Lots G and H occupied by the Defendant formed
part of Lot No. 19 in respect of which the Plaintiff had been issued the grant P1. Once this
report was received, the Plaintiff, acting in terms of the aforementioned terms of
settlement had sought to execute a writ to eject the Defendant from the said Lots G and
H. This was resisted by the Defendant and culminated in the terms of settlement being

set aside by this Court with the consent of the parties.

Amended pleadings and the trial

Pursuant to the Order made by this Court on 24" October 2013 directing that the trial be
proceeded with, the Plaintiff filed an amended plaint on 18" June 2014. By this time, the
Plaintiff had the benefit of the survey plan P4 and the survey report P5. Thus, while
reiterating the matters in the plaint that the Defendant was occupying a land that had
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been given to him by the State on the grant P1, paragraph (b) of the schedule to the plaint
specifically identified by reference to P4 the land that was admittedly in the possession
of the Defendant.

In his amended answer, the Defendant stated as follows:

“c00 OFBWOr B O AP eMOE ©® EMMBR O EWMIDVEOODEE Efotd
PO/SS/Court/2010/048 o 8868 6@ & G 6o® H e ®emenm &if 05 Dot
8 efeedr HIHeE B0 OO 65 eMPREDLBOO®) HERD DS DO &b OF®.”
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al5DEDD Hne) ERFES 980 a@n H0e® Mmer) cnes OHLIED SWOD DFHWOD e
e BwO 1965 € @) 6™ @E & 354/272 £O RROPED WMOD OS.”

An admission was also marked that the land which is the subject matter of this appeal is

Lots G and H of P4 and that the Defendant was in possession of such land [e@® =§&0
Decvm g9h® dzess PO/SS/Court/2010/048 coO%n 8®ed @O g G 6® Heozn emds 0D
OB e DFBHwir YD OE» O BE®S.].

The submission of Ms. Bhagya Herath, the learned Counsel for the Plaintiff that the land
in question —i.e., Lots G and H in P4 — is State land and forms part of the land referred to
in the grant P1, and that the Defendant is in possession of the said land, is amply borne

out by P4 and P5, as well as the following evidence of Ranaweera Bandara:

“@ OB 5 e PR DE PHPDOEE O oYK HEDL XN IETOD
DEDDSD SODS ). § ciPMRDOEE TR SPWO B BFO ©1.04 & Ses Oy &0
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O 05 OEses & 0. QeI HMAFTM®D”.

Thus, it was the position of the learned Counsel for the Plaintiff that with the entire land
referred to in P4 coming within the extent of land referred to in P1, the Plaintiff had
successfully discharged the obligation cast on a plaintiff in a rei vindicatio action, they
being identifying the land in dispute, establishing title thereto and that the defendant was
in possession of such land. While | am in agreement with Ms. Herath that there is no
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dispute with regard to the identity of the land in dispute and that the Defendant is in
possession of such land, the only outstanding issue in this appeal is whether Lots G and H
formed part of the grant issued to the Plaintiff or the permit issued to the Defendant. This

would determine title to the land.

The judgment of the District Court and the High Court

The learned District Judge has first, and | must say correctly identified the two questions

that he had to decide in the following manner:

1. OO QD O 9O PHMRDOEeE ERMOYed 9hRD g8 emOns dafesse?
2. 00 @R emOH DFIHWOID EAE Gid PESEPEE AP emdrn daesic,

The learned District Judge has thereafter examined the documents P1 — P7 tendered by

the Plaintiff and the evidence led on his behalf and concluded that, “®@t®e5 &:.01 &0 et.07

- (&) e90) edD® OGBHEH® HOPE GRDOMHO BHEOT O® LWV WO des .01 O
o) oped oems den O8ndD DGOl yuid Ot 600 28)ed HRVD 9BOD EMONE GO

o» 88."”

The learned District Judge has finally considered whether the said Lots G and H form part
of the land granted to the Defendant by the permit V1 and whether the Defendant has a
better title to Lots G and H than the Plaintiff. It is only thereafter that the learned District
Judge has concluded, for reasons to which | shall advert to later, that title to the said lots
G and H are with the Plaintiff and that the said lots do not form part of the land given to
the Defendant by V1.

At the hearing before the High Court, the Defendant challenged the judgment on the
following principal grounds:

(a) The District Court failed to consider that the Plaintiff had no right to have a grant
issued in his name for a land which is in extent over and above the extent stated in

the permit;

(b) The learned District Judge erred when he accepted the validity of the grant issued
to the Plaintiff with regard to the subject matter of the case;
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()

The District Court had no jurisdiction to hear and determine this matter in view of

the provisions of Section 23 of the Interpretation Ordinance.

By its judgment delivered on 13" September 2016, the High Court set aside the judgment

of the District Court on the following grounds:

(a)

()

Considering the evidence of the witnesses, it is clear that the Defendant has beenin
possession of the impugned Lots G and H for a considerable period of time on the

permit issued to him;

The permit issued to the Defendant is valid in law and the State has acknowledged
the validity of the permit V1 by registering the name of the Defendant as the permit

holder after the issuance of the grant;

In terms of the Land Development Ordinance, a permit is issued in the first instance
and a grant is issued only thereafter. In this case, the Plaintiff’s father had been
issued a permit in respect of 4A 2R and in view of the considerable discrepancy with
the extent of the land referred to in the grant, it is clear that the grant for an extent
of 5A 2R 8P has been issued by mistake. Therefore, the Plaintiff has failed to

establish title for a land over and above an extent of 4A 2R;

The Defendant has established that lots G and H is the land referred to in V1 and the

Defendant therefore has a right to occupy such land;

As contended by the Defendant, the District Court had no jurisdiction to resolve the

dispute in this case.

Questions of law

It is in the above circumstances that leave to appeal was granted in respect of the

following questions of law:
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1) Did the High Court err in law when it held that Section 23 of the Interpretation

Ordinance operates as a bar in making a pronouncement in this instance?

2) Did the High Court err in law when it held that the District Court has no jurisdiction
to hear and determine the issue under consideration in view of Article 35 of the

Constitution?

3) Did the High Court errin law by failing to appreciate that the District Court had held
that the Defendant had failed to discharge his evidentiary burden to prove his
right/entitlement to hold the subject land by virtue of any rights arising via the
alleged permit issued to him — vide V1?

4) Did the High Court err in law by failing to appreciate that the District Court erred
when it held that the Defendant is entitled to claim compensation for the alleged

improvements without an iota of evidence to justify such finding?

| must state that what is being impugned in this appeal is not the decision of the President
to issue Marimuttu a grant in respect of Lot No. 19 which includes lots G and H. Instead,
the dispute between the parties finally comes down to whether the State has issued the
grant P1 and the permit V1 in respect of one and the same land. The applicability of
Section 23 of the Interpretation Ordinance and Article 35, and whether such provisions
fetter the power of Court to grant any relief would arise for consideration only where a
finding is reached that the State has issued the grant P1 and the permit V1 in respect of

the same land.

The findings of the District Court

The District Court, having arrived at a preliminary finding that the Plaintiff has established
his title to lots G and H, considered the following grounds in arriving at its conclusion that

the Defendant is not entitled to lots G and H by virtue of the permit V1:

(1) The Defendant’s own evidence;

(2) The sequence of events;
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(3) Discrepancy in the extent of land between the permit and grant;

(4) Discrepancies in the boundaries between V1 on the one hand, and P4 & P6 on the

other.

The Defendant’s evidence

The first ground relied upon by the District Court as to why in its view the Defendant is
not entitled to lots G and H by virtue of V1 was the evidence of the Defendant himself.
While under cross examination, the Defendant admitted that the land he is in possession

of comes within the grant P1, as borne out by the following questions and answers:

[SY & Dxe® “©90 oo 8”7 emdd 5Ok nY HED DEHD) HuE LS WO HedSes?
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eSm®e? [Shanmugam is the Plaintiff]

e e,

While | shall discuss separately the discrepancies between the boundaries of the land
given to the Plaintiff when compared with the boundaries of Lots G and H, the Defendant

in cross examination stated further as follows:
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Thus, the Defendant himself was not certain if Lots G and H formed part of the land given
to him under the permit V1, nor did the Defendant move for a commission to have the
boundaries of V1 superimposed on P6, even though that was one of the grounds on which

the Defendant sought to set aside the terms of settlement way back in 2011.

I must also observe that while in his evidence-in-chief Ranaweera Bandara stated that “esx.

01 0% €@ orwd o) 98, © 01 eCRAIWO go)E 9006 O 9B ¢ HwE @0 ®dwd
Dosle ex Hoe 0 H0D). @ gAPde HHWD g dxd. . 01 PREPOR Hede DB

H580x . 01 droped oems ddesl exet’, during cross examination, in response to the
qguestion “® 01 e0#n c2EERNWO GLE 90° B DBS Vy® DO @ PR HE 860 9ddwse
anee Dozl RO HEFDDO Busle gedSe?”, his reply was “econemtdaE”.

It is on the above evidence that the District Court concluded as follows:

“DBBBO0 deeprs S5 DO HYe, O LD BEeHS 9N By OBS D OEm @O
Hw B80we, 59 ARSH® P geR 900 eMOm AHO HIDL m DD cImoed ® oy &I®
oSO EEe®mS DO HYME, RHER DHEOS HOE oE® oon® adSDIEDE BDE ©OIERD
B€ewr® gid DO O R FIVHE @ AR emOe .0l Qe SBYEens SIPMBWOD VMO

DO b 9D gusd® ORE.”

Sequence of events

The second ground relied upon by the District Court is that the claim of the Defendant is
not supported by the sequence of events. | have already stated that Marimuttu was issued
a permit in 1954 for a land in extent of 4A 2R, that the Defendant’s father was issued the
permit V1 for a land in extent of 1A in 1965 and that the survey plan P6 depicting Lot No.
19 as having an extent of 5A 2R 8P was prepared in 1970. The Defendant is asking Court
to accept that with the entire land being 5A 2R 8P, and with Marimuttu being in
possession of 4A 2R out of this larger land, the balance 1A is what was given by V1 to the
Defendant’s father in 1965.

If the claim of the Defendant is to be accepted, soon after V1 was issued in 1965, the
predecessors of the Plaintiff and the Defendant must have been in possession of two
separate but adjoining lands, given the situation of lots G and H in P4. However, the

ground reality is that the boundaries of the permit V1 do not refer in any manner to any
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of the boundaries of P1, although according to P4, at least two boundaries of lots G and
H were adjacent to lot E in P4. The discrepancies in the boundaries are a matter that | will

discuss later in detail.

There is another reason why the claim of the Defendant that he and his father have been
in exclusive possession of the land now identified as Lots G and H since 1965 cannot be
accepted. The Final Village Plan P6 was prepared in July 1970. The evidence of A. P. G.
Gamage, the Land Development Officer, Divisional Secretary’s Office, Thamankaduwa
was that, (a) P6 was prepared for the purpose of issuing the grant, (b) the lots in P6 were
demarcated on the basis of the possession that was enjoyed by those on the ground, (c)
the extent of land enjoyed by Marimuttu at the time the grant was issued was 5A 2R 8P,

and (d) this extent is reflected in Lot No. 19. The relevant evidence is re-produced below:

Comepn 66 gOEDEd € adm 5N DE D0 wiiE) GMOOID cONDE,?
Oexn®G.

Comopnn Hn H0e® € SO gme)ed D0m @t 50 gad 9hed DL eSO ?
oo 05 &, O 02 &, odod 08G.

OGO .

“Eomepns 5t HOPO eed ER:mSmMOMmO 080 aPnnn S SO OGS, ©t.01
cO®n Comopn S HOPD 60 DY ©0F .00y ®0 .07 O Ghed OP®
50 DOE 5. 60 AP HEH 6.0y HO gERHDBNE cOHSesS 1954.04.08 O
E» 80. ot.01 £0%0 Comenn SnG 50e® € dv Snd DoOE HeddesS 6® @O® &r»
O, O5edS ondaB. 08 BROL g &.5.8.60) 18 RO, DIAR & 19 EHY e ®S
cOxD). 6O LPIFNG DXErs gwwd 05 &, Ol 02 &, ol 08 & BBens HE®s OND).

G L Manoj, a Technical Officer at the Surveyor General’s Department, referring to P7 [the

tenement list attached to P6] had stated as follows:
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Thus, it is on the basis of Marimuttu’s possession on the ground that the said land came
to be demarcated as Lot No. 19 having an extent of 5A 2R 8P. The allocation of extra land
is not a mistake on the part of any officer. This is also the explanation for the increase of
the extent of land in P1 over and above what was given initially by the permit to
Marimuttu. The fact that Marimuttu was in possession in 1970 of the entire land of 5A 2R
8P rebuts the position of the Defendant that the land referred to in lots G and H is the
land given to his father in 1965 and which land the Defendants claim they have enjoyed
since then. Furthermore, if the Defendant and/or his father were in possession of the
impugned land [i.e. what has now been identified as lots G and H], P6 would have
reflected their presence. Not only was the impugned land [lots G and H] not demarcated
as a separate lot, P7 which is the Tenement List attached to P6 has no reference at all to
the Defendant’s father.

The District Court therefore arrived at the conclusion that a grant is issued to the person
in possession of the land in terms of the permit and the fact that a grant was issued to
Marimuttu means that he was the person in possession of the said 5A 2R 8P at the time
the said land was surveyed in 1970, with the result that the land referred to in V1 is not
lots G and H.

The discrepancy in extent between the permit issued in 1954 and the grant P1

This brings me to the third ground and the primary argument of Mr. Sanjeeva
Dassanayake, the learned Counsel for the Defendant, that being the discrepancy in the
extent of the land between the permit initially issued to Marimuttu and the subsequent
grant V1. There is no dispute that the difference in extent of land between the permit and
the grant issued to Marimuttu is almost 1A or an increase of 23% over and above the
extent specified in the permit issued to Marimuttu. The learned Counsel for the
Defendant submitted that as a permit is a precursor to a grant, a permit and grant forms
part of one process, and therefore the land that the Plaintiff is entitled to in terms of the
grant must be limited to the extent given in the permit. It was his position that even
though it has been admitted before the District Court that Lots G and H are situated within
Lot No. 19 in P6 and forms part of the land given to the Plaintiff in terms of P1, the Plaintiff
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cannot claim title to the extent of land [that being lots G and H] which is over and above
what was given in terms of a permit in 1954. This was the principle reason relied upon by
the High Court in arriving at its conclusion that the Plaintiff does not have title in respect
of the said 1A of land.

In terms of the Land Development Ordinance, a permit is granted in the first instance on
condition that the permit holder develop the land and it is only after the conditions of the
permit are satisfied that a grant is issued for that land. For that reason, the permit and
the grant are part of one process, and as held in Agosinno vs Divisional Secretary,
Thamankaduwa and Others [SC Appeal No. 30/2004; SC Minutes of 23™ March 2005]

where any issues arise relating to succession, a nomination made under the permit would

continue to be valid even after a grant has been issued. However, | am unable to accept
the argument that the extent of land in a permit and a grant must be identical. | have
already referred to the fact that the land given in terms of the permit to Marimuttu was
not issued in terms of a survey plan but the grant has been issued in terms of survey plan
P6 prepared in 1970 on the basis of possession with the boundaries specifically identified

and demarcated.

W A Thilak Shantha, Colonisation Officer who was called by the Defendant stated as

follows:

“@el 55eiD® oD ©PVoBens M SPnE HD DWOSH 60 VeLPnE S SO
5DICsens 8w ud. VECPED CeH® DOm® HOE T SPHE SHND WOSE.
REEPHS 5 WOm gOSNDE & @R w00 80 QfmEX MYE B e DERMO).
COHE oaitens ©)erI®ND 9P MACERD D DESex MHO Jeoypns Suns O
Beedsies) onmr. P ©EKOEE gD SEONE 6 RWHRES NGO VLR HNB
DOSes oot 0o opn Snd B0 oecHm VPN K D0 Senw AP y®
DORN BeDOE 0O Com P SG WOSes). i WOOTLHS eRRE Ried HO®D
DORD WOSES D00 MMBEd HIEiESes owmes DOE 9Red® ER FrED DOE PROYLD
D) D). ICOPHD HNT DOSH 650 mBE 9RO R GOSDDE & dew
DO ¢ 860 HDw Wik Com opns HY WOSE PRLYHE e DOe®m. O
cNHs AEEPLE Herem AP MO SRIEE cONGE eOH QEDS. PEROEYEE Bere™
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PP Be, wOSes.”

The High Court has not considered the above evidence before it ruled out the possibility
of there being a difference in extent between the permit and the grant issued to
Marimuttu. Nor has the High Court considered the fact that Marimuttu was given a grant
for 5A 2R 8P since he was in possession of the said land, and that Marimuttu is entitled to

the entirety of the land referred to in P1.

Discrepancies in the boundaries

The fourth ground relied upon by the District Court are the discrepancies in the
boundaries of the land possessed by the Defendant. If the position of the Defendant that
the 1 acre of land given to him under V1 is the land now identified as Lots G and H is to
be accepted, then, with Lots G and H being adjoining lands to the 4A 2R land given on the
permit to Marimuttu, the said lands must share at least one common boundary.

According to P1, the land given to the Plaintiff is Lot No. 19 of P6. In terms of the tenement

list P7, the said land is bounded as follows:

North— Lot 21 of P6, with Lot No. 21 described as “a new clearing — reservation for
drainage channel”;

East — Lot No. 38 of P6 being a paddy field allotted to P.M. Ran Banda and Lot No. 39
described as a “forest with ruins” with an extent of 1A 3R 18P of forest and the
balance 1R 5P being ruins;

South— Lot 15 of P6 [roadway]

West — Lot 20 of P6, with Lot No. 20 being a paddy field allotted to D. P. Pasuntha.

P6 does not show any drainage channels or canals running through Lot No. 19, thus
shutting the door to the possibility of any land situated within Lot No. 19 having a canal

as a boundary.
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According to P4 prepared in 2010, lots G and H are contiguous lots but separated by a

bund [8wc]. Once combined, these two lots (a) are triangular in shape, (b) are situated

on the south eastern boundary of Lot No. 19, and (c) have the following boundaries:

North— Lot No. 19 of P6
East — Lot No. 39 of P6
South— Lot No. 15 being the roadway
West— Lot No. 19 of P6

The permit V1 issued in 1965 to the Defendant however contains the following

boundaries:

North— Canal and road

East — land occupied illegally by Ran Banda
South - Canal and road

West—  boundary not mentioned

Thus, it would be seen that:

(a)

The land given to the Defendant’s father by V1in 1965 had a canal and a road to the
North whereas lots G and H which are situated within Lot No. 19 and on the south
eastern boundary of Lot No. 19, does not have a canal and a road to its north nor a
canal to the south. Instead the northern boundary of Lots G and H is the land given

to Marimuttu;

Even though Lot No. 38 of P6 had been allotted to Ran Banda, and the eastern
boundary of V1 is also a land occupied illegally by Ran Banda, the eastern boundary
of lots G and H is not lot No. 38 but instead is lot No. 39 of P6;

The land given to the Defendant’s father by V1 had a roadway and a canal on the

south whereas for lots G and H, it is only a road,;

At least two boundaries of the land given to the Defendant’s father by V1 are canals,

whereas none of the boundaries of Lots G and H are canals or waterways;
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(e) Eventhough by the time V1 was issued in 1965, Marimuttu had already been issued

a permit, V1 does not refer to a border possessed by Marimuttu on a permit.

With the boundaries being entirely different, the only conclusion that can be arrived at is
that Lots G and H which are currently occupied by the Defendant is not the land referred
to in V1. It is on the above basis that the learned District Judge arrived at the following

conclusions:

“@osl 5O OO AEsped oe®ms den O8HD N Sl B88Jede wSe ©DVSDEwS

SEOHMOE B SR DO GRMOIG 9Ll emdim. @EoLS WO i PROYLE BFOL
oS, BEID ok HOTOED He®HSD emMBDim. VD OBDIH P SEOMD EEHNED. OO
DB godsl EE 3 & M EcHIO iR good O NEe RHTWOr HD O @ed
DB 0w DEEPS em) IEERN PR HROD Ge)ERD MEed) i Vg SO gD HHYOL

emed.”

“§ 550 D OO0 O DFHWOr @ESLS WO &iE D1 e BeHS 9AR e O® PR®

DOV BEWO eMPy.”

00 08 EEDM ANREDE DHWOr 9ESHS WO aid D1 AP 9P orl PREPEE 9O HE
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Although the District Court has referred to these discrepancies, the High Court has failed

to consider the discrepancies in the boundaries.

Taking into consideration the evidence that is available before me, | am in agreement with
the findings of the learned District Judge that the Plaintiff has discharged the burden cast
on him to establish on a balance of probability that lots G and H have been given to the
Plaintiff by grant P1, that the Defendant is in possession of the said lots, and that the
Defendant has not been able to establish that he has a better title than the Plaintiff to
Lots G and H. The High Court however has failed to consider any of the above matters
even though it has concluded that considering the evidence of the witnesses, it is quite
clear that the defendant possesses lots G and H on the permit issued to him in terms of

the Land Development Ordinance. In the above circumstances, | am of the view that the
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third question of law must be answered in the affirmative. Accordingly, the necessity to

consider the first two questions of law does not arise.

Is the Defendant entitled for compensation for improvements

In his answer, the Defendant moved for compensation in a sum of Rs. 2 million for
improvements effected by him in the event of the District Court holding that the land
occupied by the Defendant is part of the land given to the Plaintiff. This amount was
increased to Rs. 6 million in the amended answer, even though it was admitted that no
improvements had taken place after the institution of action. While the evidence
disclosed that the Defendant has constructed two houses on the said land and developed
the said land, the Defendant has failed to lead any independent evidence of the value of
such houses. That is a burden that the Defendant was required to discharge, which
admittedly the Defendant has failed to do. The learned District Judge has held that the
Defendant is entitled to be compensated for such improvements but since there is no
valuation, had concluded that until the Defendant establishes such value, the Defendant
can continue to possess the said land. | am of the view that the failure of the Defendant
to prove his claim should not inure to his benefit, and for that reason, | regret | am unable
to agree with the conclusion of the learned District Judge that the Defendant can continue
to possess the land until the value of the improvements effected is established by the
Defendant. The finding of the learned District Judge that the Defendant is entitled to
possess the impugned land until such land is valued by a Government Surveyor and until
such payment is made by the Plaintiff is therefore set aside.

Conclusion

In the above circumstances, | answer the 3™ question of law in the affirmative. The
necessity to answer the 15t and 2" questions of law therefore does not arise. With regard
to the 4™ question of law, | am of the view that although the Defendant may be entitled
to claim compensation for improvements, the Defendant has failed to establish the value

of such improvements.
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The judgment of the High Court is accordingly set aside and the judgment of the District
Court is affirmed, subject to the aforementioned variation. | make no order for costs.

JUDGE OF THE SUPREME COURT

Vijith K. Malalgoda, PC, J

| agree.

JUDGE OF THE SUPREME COURT

Janak De Silva, J

| agree.

JUDGE OF THE SUPREME COURT
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