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BEFORE   :  Hon. Saleem Marsoof, P.C., J.,  
   Hon. P. A. Ratnayake, P.C., J., and  
   Hon. S. I. Imam, J. 
    
 
COUNSEL : S. A. Parathalingam, P.C., with P. Sivaloganathan, Jaliya 

Bodinagoda and Nishkan Parathalingam for the 1st and 
2nd Defendant-Respondent-Appellants. 

                                                                   
  3rd Defendant-Respondent-Respondent absent and 

unrepresented.  
 
   Plaintiff-Appellant-Respondent appearing in person. 
 
 
ARGUED ON  :   18.11.2010 
 
 
DECIDED ON  :  06.07.2011 
 
 
SALEEM MARSOOF, J.  
 
The only point argued in this appeal was whether the procedure for appealing from an order 
made by a District Court rejecting a plaint on the ground that it is barred by a positive rule of 
law, was the procedure set out in Section 754(1) of the Civil Procedure Code or that set out in 
Section 754(2) of the said Code. The question has arisen in the context of an action instituted in 
the District Court of Jaffna in May 2005 by the Plaintiff-Appellant-Respondent (hereinafter 
referred to as the Respondent), against the 1st and 2nd Defendant-Respondent-Appellants and 
one Karthigesu Sivaharan, who is the 3rd Defendant-Respondent-Respondent, to recover 
damages in a sum of Rs. 25 million for the loss of reputation and pain of mind alleged to have 
been suffered by him. The Respondent who is a highly qualified academic and former 
Professor of Mathematics attached to the University of Colombo and the University of Jaffna, 
had claimed in his plaint that his reputation and dignity had been injured by certain 
statements forming part of the pleadings in another action, namely, D.C. Jaffna case No. 
130/Misc., which had been filed against him by the said Karthigesu Sivaharan, whose 
pleadings in the case were alleged to have been prepared by the said Appellants in their 
professional capacities as Attorneys-at-law.   
 
It is common ground that the District Judge had, by his order dated 30th July 2007, rejected the 
plaint in terms of Section 46(2)(i) of the Civil Procedure Code, without trying the case on its 
merits. The gist of the order of the learned District Judge was that the action appeared from 
the statement in the plaint to be barred by a positive rule of law, namely, that Attorneys-at-
law were entitled to immunity from suit with respect to the contents of the pleadings they file 
on the instructions of their clients who retain their services.   In the final paragraph of the said 
order, the learned District Judge stated as follows:- 
 

“ehd; tpgukhff; $wpa fhuzq;fspy; Kf;fpakhf  1988k; Mz;L murpay; mikg;gpd; 
(Constitution) 136k; gpuptpd; gpufhuk; ,yq;if cah; ePjpkd;wk; 07.12.1988k; jpfjpa 
mjptpNrl  tu;j;jkhdp (Gazette) %yk; gpufldg;gLj;jg;gl;l  tpjpfspy;  fhzg; 
gLfpd;wthW;, rl;lj;juzp jkJ flik nraw;ghLfspy; G+uz rpwg;Gupik 
nfhz;Ls;shh;fs; vd;gJk;, ,J cNuhk lr;R rl;l jj;Jtq;fSf;F Kuzhf ,Ue;j 
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NghjpYk; cah;ePjpkd;w tpjpfs; kw;Wk; Mq;fpy rl;lj;ijg; gpd;gw;wp  ,e;jpa rhd;Wf; 
fl;lisr; rl;lj;ij (Indian Evidence Ordinance) topfhl;bahff;  nfhz;L 
,yq;ifapy; cUthf;fg;gl;l rhd;Wf; fl;lisr; rl;lj;jpd; gpupT 126 ,d; gpufhuKk;> 
Fbapay; eilKiwr; (Civil Procedure)  rl;lf; Nfhitapd; gpupT 46(2) (V) ,d; 
gpufhuKk;,  jd;DWjpr; rl;l tpjpfshy; jil nra;ag;gl;Ls;s tpgukhf 1k;> 2k; 
vjpuhspfs;-kDjhuh;fspd; rpwg;Gupikia kPWtjhd gpuhjhf mike;Js;sjhy; 
tof;fhspapd; gpuhij epuhfupj;J fl;lis ,Lfpd;Nwd;. tof;F  nryT gw;wp xg;Guthd 
ePjpapd; (Equity) milahskhf vJtpj fl;lisAk; ,ltpy;iy. 
 

It is clear from the above quoted passage that the District Judge was of the opinion that the 
action filed by the Respondent was barred by a positive rule of law, insofar as it concerned the 
1st and 2nd Defendant-Respondent-Appellants, and that the plaint had to be rejected as 
provided in Section 46(2)(i) of the Civil Procedure Code.  It is noteworthy that the reference in 
the above passage to 'Fbapay; eilKiwr; rl;lf; Nfhitapd; gpupT 46(2) (V)" was an obvious 
error for gpupT 46(2)(I) of the Tamil version of the Civil Procedure Code which corresponds to 
Section 46(2)(i) of the Code. It is important to note that the learned Judge did not purport to 
dismiss the action, but simply made order rejecting the plaint against the said Appellants 
using the words 'gpuhij epuhfupj;J fl;lis ,Lfpd;Nwd;". 
   
Being aggrieved by the said decision of the District Court, the Respondent filed notice of 
appeal followed by a petition of appeal in terms of the procedure set out in Section 754(1) read 
with Sections 754(3) and 754(4) of the Civil Procedure Code against the said order.  When the 
appeal lodged by the Respondent came up before the Provincial High Court of the Northern 
Province exercising civil appellate jurisdiction and holden in Jaffna (hereinafter referred to as 
the “Provincial High Court”), the Appellants took up a preliminary objection and contended 
that the appeal should be dismissed in limine as it was not properly constituted. It was 
submitted by learned Counsel for the Appellants that the Respondent was only entitled to 
seek leave to appeal in terms of Section 754(2) of the Civil Procedure Code, and that insofar as 
the order sought to be appealed against was not a “judgement”, the purported appeal should 
be dismissed.  On the other hand, the Respondent argued that that the order rejecting the 
plaint made by the District Judge was an “order having the effect of a final judgement” within 
the meaning of the definition of “judgement” found in Section 754(5) of the Civil Procedure 
Code, and that the procedure adopted by him is correct and appropriate.   
 
After hearing the submissions on the preliminary objection, the Provincial High Court, by its 
order dated 26th March 2009, overruled the preliminary objection, and set down the appeal for 
hearing on its merits. The Appellants filed an application seeking leave to appeal from the 
said order of the Provincial High Court, and this Court has on 14th July 2009 granted leave to 
appeal on the questions set out in paragraph 25(a) and (b) of the petition of appeal, which are 
reproduced  below:- 
 

(a)  Did the Civil High Court of the Northern Province err in law to duly consider 
whether the order dated 30.07.2007 was a „final order‟ or an „interlocutory order‟ 
within the meaning of Section 754(5) of the Civil Procedure Code? 

                                                                    
(b)  Did the Civil High Court of the Northern Province err in law to duly consider 

whether there was no right of Appeal under Section 754(1) of the Civil Procedure 
Code against the order dated 30.07.2007? 

 
By the order of this Court dated 3rd August 2009, the proceedings in the Provincial High Court 
were also stayed pending the determination of this Court. The appeal was taken up for 
hearing in this Court on 15th December 2009, and while this matter was being argued before 
this Court, on 10th June 2010, a Divisional Bench of this Court consisting of five Judges, 
pronounced the judgement in S. Rajendran Chettiar and Two Others v. S. Narayanan Chettiar SC 
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Appeal No. 101A/2009 (SC Draft Minutes dated 10.6.2010).  The judgement in this case, which 
was delivered by Hon. Dr. Shirani A. Bandaranayake, J. (as she then was) with Hon. J. A. N. 
de Silva, C.J., Hon. N. G. Amaratunga, J., Hon. P. A. Ratnayake, P.C., J. and I concurring, dealt 
with the very same issues which arise for decision in this appeal.  The Bench of five Judges 
which heard the case had come to the conclusion that the correct procedure for appeal in a 
case where a plaint had been rejected in terms of Section 46(2) of the Civil Procedure Code, 
was the one set out in Section 754(1) of the Civil Procedure Code, for the reason that such an 
order is not one “having the effect of a final judgment”.   
 
The Respondent, who appeared in person, conceded that this Bench, as presently constituted, 
is bound by the decision of the Bench of 5 Judges of this Court in the Rajendran Chettiar case, 
but strenuously urged that this appeal be referred for consideration by a Bench which would 
be numerically superior to the Bench that made the Rajendran Chettiar decision, as otherwise, 
irreparable prejudice would be caused to him.  However, learned President‟s Counsel for the 
Appellant submitted that the conflict between the decisions of numerically equal benches of 
the Supreme Court in Siriwardene v. Air Ceylon [1984] 1 Sri L.R. 286 and Ranjit v. Kusumawathie 
and others [1998] 3 Sri LR 232, which in turn reflected the difference in judicial opinion that 
prevails in England,  had been finally resolved  by the decision of a Bench of five Judges of 
this Court in the Rajendran Chettiar case in the context of an order to reject the plaint under 
Section 46(2) of the Civil Procedure Code, and that it was therefore not necessary to look into 
the question any further.   
 
I have carefully considered the question as to whether it is appropriate, in the circumstances 
of this case to have this matter placed before the Hon. Chief Justice to consider referring the 
matter to a numerically superior Bench, for further consideration. The two substantive 
questions on which leave to appeal has been granted involve the interpretation of Section 
754(5) of the Civil Procedure Code in the context of the question whether the decision of the 
District Court dated 30th July 2007 was a “final order” as opposed to an “interlocutory order” 
within the meaning of Section 754(5) of the Civil Procedure Code, although this  provision, 
which is quoted below, does not in fact use the said the phraseology, which appear to be 
borrowed from English law, but instead use the word “judgement” and “order” to refer to the 
same dichotomy:- 
 

“Notwithstanding anything to the contrary in this Ordinance, for the purposes of this 
Chapter –  
 

“judgment” means any judgment or order having the effect of a final judgment 
made by any civil court; and 
 
“order” means the final expression of any decision in any civil action, 
proceedings or matter which is not a judgment.” 
 

The distinction between a “final order” and an “interlocutory order”, which the Respondent 
as well as the learned President‟s Counsel for the Appellants concede correspond to the 
dichotomy between “judgement” and “order” as used in our Civil Procedure Code,  has been 
considered in a large number of judicial decisions in England. The polarization of judicial 
thought in that country can best be visualized by referring to the contrasting approaches of 
the courts in Salaman v. Warner [1891] 1 QB 734 and Bozson v. Altrincham Urban District Council 
[1903] 1 KB 547.  In the first of these cases Lord Esher, M.R. observed at page 735–  
 

“The question must depend on what would be the result of the decision of the 
Divisional Court, assuming it to be given in favour of either of the parties.  If their 
decision, whichever way it is given, will, if it stands, finally dispose of the matter in 



 5 

dispute, I think that for the purposes of these rules it is final.  On the other hand, if 
their decision, if given in one way, will finally dispose of the matter in dispute, but, if 
given in the other, will allow the action to go on, then I think it is not final, but 
interlocutory. ” 

 
However, in Bozson v. Altrincham Urban District Council, Lord Alverstone, C.J. at pages 548 to 
549 adopted a contrary approach and said – 
 

“It seems to me that the real test for determining this question ought to be this: Does 
the judgment or order, as made, finally dispose of the rights of the parties?  If it does, 
then I think it ought to be treated as a final order; but if it does not it is then, in my 
opinion, an interlocutory order.” 

 
A similar conflict of judicial opinion existed in Sri Lanka as well, where in Siriwardena v. Air 
Ceylon Ltd. [1984] 1 Sri LR 286, Sharvananda, J. (as he then was) chose to follow the approach 
adopted by Lord Alverstone, C.J. in Bozson v. Altrincham Urban District Council, while in Ranjit 
v. Kusumawathie [1998] 3 Sri LR 232, Dheerarathne, J. preferred the opinion of Lord Esher, 
M.R. in Salaman v. Warner.  As these Sri Lankan decisions both emanated from Divisional 
Benches which consisted of three Judges, the conflict of judicial opinion was referred to a 
Bench of five Judges in Rajendran Chettiar and Two Others v. S. Narayanan Chettiar, which 
preferred the test adopted by Lord Esher, M.R. in Salaman v. Warner and applied by 
Dheerarathne, J. in Ranjit v. Kusumawathie. 
 
In my opinion, in the context of a plaint that has been rejected in terms of Section 46(2) of the 
Civil Procedure Code, the application of either of the two tests would lead to the same result.  
If a District Judge faced with an application under Section 46(2) of that Code, decides not to 
reject the plaint, the case will have to be tried until it is finally disposed of, and on the test 
adopted by Lord Esher, M.R. in Salaman v. Warner, his order would clearly be interlocutory 
and not a final one.  Similarly, if one applies the test adopted by Lord Alverstone, C.J. in 
Bozson’s case, even a District Judge who allows an application under Section 46(2) of the Civil 
Procedure Code and rejects the plaint, does not by his judgment or order finally disposed of 
the rights of the parties, as it is expressly stated in the very last sentence of Section 46(2) of the 
Code that the rejection of the plaint “shall not of its own force preclude the plaintiff from 
presenting a fresh plaint in respect of the same cause of action.”  
 
The decision of five judges of this Court in the Rajendran Chettiar case is not only binding on 
this Bench as it is presently constituted, but also reflects the practice of Court both in England 
as well as in Sri Lanka. As Lord Denning, M. R. observed in Salter Rex and Co. v. Ghosh [1971] 2 
All ER 865 at page 866 –  
 

“Lord Alverstone CJ was right in logic but Lord Esher MR was right in experience.  
Lord Esher MR‟s test has always been applied in practice.” 

 
The above quoted observation is pertinent to the decision of this case, as it emphasizes the 
importance of precedent in deciding difficult questions, and it is important to recognize that 
the Rajendran Chettiar case is hardly distinguishable from the instant case as the plaint had 
been rejected by the original Court in both cases in terms of Section 46(2)(i) of the Civil 
Procedure Code on the ground that it was barred by a positive rule of law, and in that case a 
Bench of five judges of this Court have unanimously held that such an order is interlocutory 
in nature and not final, and that accordingly the procedure for appeal laid down in Section 
754(2) has to be followed, which made it imperative to seek and obtain “leave to appeal”.    
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In support of his application that this case be put up to the Hon. Chief Justice to consider 
referring it to a numerically superior Bench, the Respondent has also made a submission 
which was not presented and considered by the Bench of five judges that heard the Rajendran 
Chettiar case.  Simply put, the Respondent‟s submission is that since an order rejecting a plaint 
is a “decree” as defined in Section 5 of the Civil Procedure Code, an appeal may be lodged 
against such an order by filing notice of appeal (as an appeal against a “final order”) in terms 
of Section 754(3) and subsequent sections of the said Code. The Respondent has contended 
with great force that in interpreting Section 754 of the Civil Procedure Code, one should not 
lose sight of Section 754(3) of the Code which provided that- 
 

“ Every appeal to the Court of Appeal [and now to the Provincial High Court] from 
any judgment or decree of any original court, shall be lodged by giving notice of appeal 
to the original court within such time and in the form and manner hereinafter 
provided.”(emphasis added) 

 
He went on to stress that accordingly, the procedure set out in Section 754(1) read with 
Section 754 (4) and Section 755 of the Civil Procedure Code will govern the form and  manner 
of the procedure to be followed in appealing against any judgement or decree, and that the 
word “decree” which is not found in Section 754(1), Section 754(2) or defined in Section 754 
(5) should be interpreted in the light of the definition of the said word contained in Section 5 
of the Code, which is as follows:-  

 
““decree” means the formal expression of an adjudication upon any right claimed or 
defence set up in a civil court, when such adjudication, so far as regards the court 
expressing it, decides the action or appeal (An order rejecting a plaint is a decree within this 
definition).” (emphasis added) 

 
The Respondent, in the course of his submissions, cited Prof T. Nadarajah in The Legal System 
of Ceylon in its Historical Setting (1972 - E.J. Brill, Leyden) at page 233 as authority for the 
proposition that the Civil Procedure Code of our country in its original form was modelled on 
“the Indian Civil Code of 1882  with some features from the New York Civil Procedure Code 
of 1880 and the English rules of Court framed in 1883 and 1885” and that whereas in England 
a definition of “final order” was introduced for the first time by the Rules Committee in 1988 
in the lines of the test adopted by Lord Esher in Salaman v. Warner, the definition of “decree” 
found in Section 5 of our Code was based on the Indian Code and adopted the test enunciated 
by Jessel, M.R. in Shubrook v. Tufnell (1882) 9 QBD 621, which was followed with some 
refinement by Lord Alverstone C.J. in Bozson v. Altrincham Urban District Council. It was the 
contention of the Respondent that since the said definition, contained in the original version 
of the Civil Procedure Code enacted in 1889 has remained unaltered despite the many 
amendments introduced by our legislatures to the other provisions of the Code, and changes 
of judicial attitude, both in Sri Lanka and other jurisdictions, and since Section 754 or any 
other provision of the Code does not contain any other definition of “decree”, the “notice of 
appeal” procedure set out in Section 754(3) would apply in the light of the meaning of 
“decree” set out in Section 5 of the Code to an order rejecting a plaint. 
 
While this submission, very ably presented by the Respondent, is at first sight somewhat 
plausible, learned President‟s Counsel for the Appellants has submitted that the Civil 
Procedure Code provides only two gateways to appellate review, namely those found in 
Sections 754 (1), which conferred a direct right of appeal and Section 754 (2) which is more 
stringent in that it can only be opened with the “leave” of court, and that access to each 
gateway depended on whether the decision appealed from was contained in a “judgement” or 
“order”, which for the purpose of these provisions have been defined comprehensively in 
Section 754 (5) of the Code. He further submitted that the word “decree” is not used in either 
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of the gateway sections, and that there cannot be a “decree” without a judgement as it is clear 
from the definition of that word in Section 5 as well as the procedure outlined in Section 188 
of the Code that a “decree” is a formal expression of an adjudication, and that there can be no 
adjudication where a plaint is rejected without hearing on the merits.   
 
I am of the opinion that the submission of the Respondent that an “order” rejecting a plaint,  
by itself, constitutes a “decree” even without a judgement, is altogether irreconcilable with the 
scheme of the procedure set out in the Civil Procedure Code, and in particular the provisions 
of Chapter XX of the Code, and would clearly lead to manifest absurdity.  The fallacy of the 
said submission can more readily be understood in the light of the changes that have been 
introduced into the original version of the Civil Procedure Code of 1889, through subsequent 
legislation.  For the purposes of this appeal, it would suffice to look first at Section 754 of the 
Civil Procedure Code as found in Chapter 101 of the Legislative Enactments of Ceylon (1956 
Revised Edition).  That section did not distinguish between final and interlocutory orders and 
provided the same procedure for “every appeal to the Supreme Court from any judgement, 
decree, or order of any original court……”. The appeal was to be lodged by filing a petition of 
appeal (not notice of appeal) in the original court but addressed to the Supreme Court within 
10 or 7 days (depending on whether it is an appeal from the District Court or Court of 
Requests) from the date on which the decision sought to be appealed was pronounced, and 
there was no requirement as we now have, that the leave of the appellate court had to be first 
obtained for appealing against an order made by the original court in the course of any action.  
The Civil Procedure Code was repealed and replaced by the Administration of Justice 
(Amendment) Law No. 25 of 1975 with effect from 1st January 1976, and thereafter the 
provisions of the Code were resurrected with some modifications with effect from 15th 
December 1977, by Section 2 of the Civil Courts Procedure (Special Provisions) Law, No. 19 of 
1977, with effect from 15th December 1977.   
 
The current provisions of Section 754 of the Civil Procedure Code, which provide for two 
separate procedures for appealing against a “judgement” and an “order” respectively, found 
in Chapter 105 of the Legislative Enactments of the Republic of Sri Lanka were introduced by 
Act No. 20 of 1977, and the subsequent amending Act No. 79 of 1988 only amended Section 
754(4) though it reproduced the rest of the sub-sections of Section 754.  The Respondent 
heavily relied on the word “decree” which is found in Section 754(3), but did not refer us to 
Section 754(4), probably because the latter sub-section did not further his argument.  
Curiously though, in these two subsections the word “decree” is found in quit contrasting 
combinations.  In Section 754(3), the reference is to “judgement or decree” though in Section 
754(4) the words used are “decree or order”, and while these  peculiar combinations can 
continue to excite adventurous lawyers and even enlightened laymen such as the Respondent, 
and confound judges, until they are rectified by more cautious draftsmen, they have very little 
relevance in choosing between the two procedures for appeal outlined very clearly in Sections 
754(1) and 754(2) of the Civil Procedure Code.  It is trite law as well as well-established 
practice of our Courts that there are only two gateways to appellate review of a decision of an 
original court in a civil action or proceeding, namely through a “final” appeal in terms of 
Section 754 (1) and “interlocutory” appeal in terms of Section 754(2) of the Civil Procedure 
Code, and accordingly, I find no merit in the submission of the Respondent that Section 754(3) 
constitutes a third gateway to appellate review.    
 
The Respondent has endeavoured to impress upon Court that irreparable prejudice that will 
be caused by a decision to reject the plaint under Section 46(2) of the Civil Procedure Code.  
However, I cannot see how any prejudice will be caused by such a rejection as it is expressly 
stated in that Section that such rejection “shall not of its own force preclude the plaintiff from 
presenting a fresh plaint in respect of the same cause of action.”  It is obvious that such a 
rejection does not operate as res judicata.   
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For the foregoing reasons, I am of the opinion that no useful purpose will be served by 
putting up this appeal to Hon. Chief Justice to nominate a numerically superior Bench to 
further consider the question which arose on this appeal.  This Bench is clearly bound by the 
judgement of the Bench of five Judges of this Court in Rajendran Chettiar and Two Others v. S. 
Narayanan Chettiar, and accordingly, I answer questions (a) and (b) on which leave to appeal 
has been granted, in the affirmative.  I hold that the procedure followed by the Respondent 
for the purpose of this appeal from the decision of the District Court of Jaffna, is not the 
proper procedure applicable to such appeal.   
 
I accordingly, make order setting aside the order of the High Court of the Northern Province 
dated 26th March 2009.  The appeal filed by the Respondent to the said High Court will stand 
dismissed.  In all the circumstances of this case, I do not make any order for costs of this 
appeal or the appeal filed in the Provincial High Court.  
 
 
 
 

JUDGE OF THE SUPREME COURT  
 
HON. RATNAYAKE, J. 
  I agree. 
 

JUDGE OF THE SUPREME COURT  
 
HON. IMAM, J. 
  I agree. 

    
 JUDGE OF THE SUPREME COURT  

 


