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This appeal has been preferred against the judgment of the Court of Appeal which

quashed the direction given by the Ministry of Education to the Horana Asoka College

[the School] to refrain from conducting classes solely in the English language and to adopt

the bilingual policy of the Government.

Background facts

By letter dated 2" September 2015 [P12], the Secretary, Ministry of Education who is the
1t Respondent — Appellant [the 15t Appellant], informed the 4™ Respondent — Respondent

[the 4" Respondent] who at that time was the Manager of the said School that:



(a) Section 6 of the Assisted Schools and Training Colleges (Special Provisions) Act, No.
50f 1960 [the 1960 Act] requires all ‘Government approved unaided private Schools’
to comply with the general education policy of the Government; and

(b) the said School, by conducting classes solely in the English medium from Grades 1
to 11 is acting contrary to the education policy of the Government on the medium

of instruction that should be adopted by schools.

Furthermore, by P12, the 15t Appellant directed the 4™ Respondent to adopt the bilingual
policy of the Government of teaching part of the subjects in English and the balance
subjects in Sinhalese or else, to adopt Sinhalese solely as the medium of instruction and

thereby comply with the Government policy with regard to the medium of instruction.

The 15t — 4t petitioners — Respondents [the Respondents] whose children are students of
the said School and who were concerned that compliance with P12 would result in the
medium of instruction being changed from English to bilingual [i.e., Sinhalese and English]
or Sinhala, invoked the Writ jurisdiction of the Court of Appeal and sought a Writ of
Certiorari to quash P12 and a Writ of Prohibition prohibiting the implementation of the
decision contained therein. By its judgment delivered on 10t June 2019, the Court of
Appeal issued a Writ of Certiorari quashing P12, the Writ of Prohibition as prayed for, and
imposed costs in a sum of Rs. 400,000 payable by the 15t Appellant to the 1%t — 4t
Respondents.

Dissatisfied with the said judgment, the 1t Appellant and the 7™ Respondent — Appellant,
the Commissioner General of Examinations [the 71" Appellant] [collectively the Appellants]
sought and obtained leave to appeal on 2" July 2020 on four questions of law, which |
shall refer to later in this judgment. It would suffice to state at this stage that the critical
issue that needs to be determined in this appeal is whether the School is required to
comply with the general education policy of the Government, and more particularly with
the policy of the Government with regard to the medium of instruction, if any such policy

exists.



Legislation relating to education

In order to place the above issue in perspective, it would be important to consider very
briefly the development of the legislation relating to education since the turn of the
Twentieth Century, the manner in which State responsibility for education and the

medium of instruction has evolved during that period.

The starting point would be the Town Schools Ordinance No. 5 of 1906, which was an
Ordinance to provide for compulsory vernacular education in Municipal and Local Board
Towns, and the Rural Schools Ordinance No. 8 of 1907, which was an Ordinance to provide
for the education in the vernacular languages of children in rural and planting districts for
whose education other adequate provision has not been made. In terms of the latter
Ordinance, vernacular schools include schools in which instruction is given in English, in
addition to the vernacular, provided that English does not form one of the subjects in

which it is compulsory to receive instruction.

The above Ordinances were repealed and replaced by the Education Ordinance No. 1 of
1920, which sought to revise and consolidate the law relating to education. This
Ordinance refers to two types of schools, namely (a) Government Schools, which meant
schools, whether secondary or elementary, established by or transferred to the
Government and maintained entirely from the public funds of the State, and (b) Assisted
Schools, which meant schools, whether secondary or elementary, to which aid is
contributed from the public funds of the State. Although not referred to in any of the
above Ordinances, there also existed in the country schools which had been commenced
by the missionaries commonly referred to as denominational schools where the medium
of instruction was generally in English, and where fees were levied from its students, even

though such schools may have received financial assistance from the State.

State responsibility for Education

In the chapter titled, ‘Full State Responsibility for Education’, in the book ‘Education in
Ceylon — A Centenary Volume’ [(1969) Ministry of Education and Cultural Affairs], it has

been stated as follows:



“Since the establishment of the Department of Public Instruction, the State, whilst
continuing to assist denominational schools, started schools of its own. Christians,
Buddhists, Hindus and Muslims vied with one another in establishing schools,
towards the end of the nineteenth century, thus adding to the number of
denominational schools. These two types, called Assisted Schools and Government
Schools respectively, existed side-by-side till 1960 in which year the State assumed

full responsibility for almost all schools in the Island .

During the Donoughmore period the government in its endeavour to build a welfare
state began to assume greater responsibility for education. The Executive Committee
for Education, with its Chairman designated the Minister of Education, had control
of general policy, finance and administration of education. The task of executing the
education programme to build a welfare state fell on this Executive Committee of
Education, which, during the period 1931 — 1947 under the distinguished Minister of
Education Dr. C.W.W. Kannangara made significant changes in the Island’s school
system, through a series of measures that widened the responsibility of the State for

education.

After tiding over the epidemic of malaria in 1935, the Ministry of Education
continued its policy of expansion opening up more and more schools in still unserved
areas. Dr. CW.W. Kannangara whilst pursuing this policy was quite determined on
widening State control of the Island’s school system. He remarked thus in 1938: “In
all justice to the country and the State Council, if the State Council pays the money
for educating the youth of this country, it should be able to control education; he

who pays the piper, should be able to call the tune.”

The gradual control that the State began to exercise over education through the
Education Ordinance of 1920 has been discussed in a Chapter titled, ‘Unaided Schools’ in
the aforementioned book ‘Education in Ceylon — A Centenary Volume’ [supra], where the

author states as follows:



“State Control began to be deemed necessary for the effective planning of education
and for the provision of educational opportunity for all. In 1931, the Minister of
Education took upon himself the responsibility of planning education on a national
scale. Denominational activity was as a result curtailed and some of the missionary
schools were taken over when their managers willingly handed them over to the
State. In 1934, restrictions were placed on the opening of new schools by private and
denominational bodies and there were signs of increasing State control of

denominational schools.

Education Ordinance No. 31 of 1939 and Unaided Schools

The Ordinance of 1920 was replaced by the Education Ordinance No. 31 of 1939, which
Ordinance, subject to several amendments, exists to this date [the Ordinance]. Among
the many provisions of the new Ordinance was Section 32(1) which enabled the Minister
to make regulations for the purpose of giving effect to the principles and provisions of the

Ordinance.

The first amendment to this Ordinance came by way of the Education (Amendment) Act,
No. 26 of 1947, and contained three significant amendments to the principal enactment.
The first was the power to make regulations in respect of the language through the
medium of which instruction shall be given in any class in any Government School or
Assisted School —vide Section 32(2)(ca). The second was Section 41A(1), which stipulated
that no fees shall be charged in respect of admission to, or for the education provided in
a Government School or an Assisted School. The third was Section 43A, which perhaps for
the first time, contained provisions with regard to a third category of schools referred to
as Unaided Schools, which were those schools that did not receive any financial assistance
from the State. This section empowered the Director of Education to examine such
Unaided Schools upon complaints on certain specified matters and give directions on the
remedial measures that were to be taken, or where such school failed to remedy the
situation, to discontinue such schools.

In the above mentioned chapter titled ‘Unaided Schools’, the author states as follows:



“Ordinance No. 26 of 1947 abolished fees in government and assisted schools and
ushered in the Free Education scheme recommended by the Special Committee on
Education in 1943. Assisted schools which did not join the Free Education Scheme
were allowed to become private schools unaided by Government. Out of 3079
assisted schools in 1945, the majority of which were denominationally managed,
only 115 assisted schools remained outside the Free education scheme. The schools
that remained outside the Free Education Scheme became “fee levying private
schools” and the others became “non-fee levying private schools under

denominational management”.

Compliance with the free education scheme on the part of assisted schools was
purely voluntary according to the new educational policy formulated in 1946, but the
decision had to be made by the schools before 30" April 1948. Schools which did not
join the free education scheme ceased to receive aid of any kind after first October
1948.

Schools outside the Free Education Scheme were allowed to levy fees and run as
unaided fee-levying private schools. But they had to conform to set standards and
follow State policy regarding education. Thus, the hand of the State was felt to
touch the private schools in more than one way.” [emphasis added]

Thus began legislation empowering the Director of Education to exercise control over
Unaided Schools. While previous legislation sought to regulate schools that received in
some measure State assistance, the 1947 Amendment sought to establish the State’s
control over all schools. What is important is that at the time of Independence, there
existed in Ceylon three categories of schools, namely Government Schools, Assisted

Schools and Unaided Schools.

The Education (Amendment) Act No. 5 of 1951 and the Education Regulations, 1951

It is acknowledged by the author of the aforementioned chapter titled ‘Unaided Schools’
that, “The White Paper (Government Proposals for Education Reform in Ceylon) of 1950
brought all unaided schools, assisted schools and government schools under one system



in the greater interests of the nation. The Education (Amendment) Act No. 5 of 1951
provided the necessary legislation to give effect to some of the changes envisaged in the
White Paper.”

The Education (Amendment) Act No. 5 of 1951 contained two important provisions with
regard to Unaided Schools. The first was Section 42A(1), which stipulated that “No person
shall, on or after the 1°* day of June, 1951, maintain any unaided school unless the principal
or other person for the time being in control of the school has notified to the Director in
writing all such particulars relating to the school as the Director may, by notice published
in the Gazette, require to be furnished to him in respect of unaided schools.”

The second was Section 43A(1), which was amended by the inclusion of a new paragraph
(e) that enabled the Director to issue an Order where, “the education and training at the
school does not accord effectively with the national interest or with the general
educational policy of the Government, including the policy regarding the medium of
instruction in schools.” These two amendments further strengthened State control over
Unaided Schools.

Regulation 2 of the Education Regulations, 1951 required the proprietor of any school
who required assistance from the State to make an election in that regard, thus making

such school an Assisted School.

Regulations 4 and 5(1) of the said Regulations contained provisions relating to the

medium of instruction, which may be summarised as follows:

(a) Where there are not less than 15 Sinhalese or Tamil pupils in all the classes of any
primary school, instruction shall be given to all such Sinhalese pupils or Tamil pupils,

as the case may be, through the medium of the Sinhalese or Tamil language;

(b)  Where the parents of at least 15 Muslim pupils in any primary school who are
neither Sinhalese nor Tamil requests that instruction shall be given to each of those
pupils in Sinhalese, English or Tamil, instruction shall be so given to all these pupils

through the medium of the specified language;

10



(c) In the case of every pupil in any primary school to whom instruction is given in
Sinhalese or Tamil, English shall be taught to such pupil as a compulsory second

language from Standard Three upwards;

(d) Where a student receives his instruction in English, Sinhalese or Tamil shall be a

compulsory second language from Standard Three upwards;

(e) Every pupil in a secondary school, which, on 31t March 1951 was registered for the
purposes of the said Regulations as a Sinhalese School shall be given instruction
through the medium of the Sinhala language. There was similar provision with

regard to Tamil Schools;

(f)  The Minister however had the power to authorise or direct that instruction in any
subject specified by him be given in any specified class of any such school through
the medium of the English language, if the Minister was satisfied having regard to
all the circumstances, that the use of the appropriate national language is not

practicable;

(g) There shall be provided in every secondary school, a compulsory course in English
complying with such minimum requirements as may be prescribed by the Director.

While the said Regulations therefore provided for all three languages to be the medium
of instruction in the circumstances set out in the said Regulations, | shall refer to in detail
later in this judgment to the provisions of Regulation 5(2) and (3) of the said Regulations
where the Minister could change the medium of instruction in schools registered as
English schools to one of the national languages, and the direction made by the Minister
in that regard in 1963 [R2].

The Respondents have annexed to the petition a document marked X2 said to be based
on a book titled, ‘History of Education in Ceylon’ by K.H.M. Sumathipala, which briefly sets
out the evolution of English as a medium of instruction. It is claimed in X2 that when
Sinhala was declared as the Official language by the Official Languages Act, No. 33 of 1956,

the medium of instruction in education, even in schools where English was the medium

11



of instruction was changed and all subjects were taught in Sinhala. The said Act however
does not contain any provision with regard to a change in the medium of instruction in
schools and the Respondents have not submitted any material to explain the manner in

which the change in the medium of instruction was implemented.

Assisted Schools and Training Colleges (Special Provisions) Act, No. 5 of 1960

The next significant milestone in the education sector of this Country took place in 1960,
when the Government of that time introduced the Assisted Schools and Training Colleges
(Special Provisions) Act, No. 5 of 1960 [1960 Act]. The developments that led to the
introduction of the 1960 Act are explained in the aforementioned chapter titled, ‘Full

State Responsibility for Education’ in the following manner:

“In the 1950s, the education policy of the State came to be criticised for making
financial provision for a system of denominational schools which was controlled by
non-government, sectarian agencies. The demand for full State control of education
had gathered the force of a widespread social movement. To bring about a just
distribution of educational opportunities it was demanded that all denominational
schools be taken under direct State control. Whilst this controversy raged on, public
opinion in favour of the State assuming full responsibility for education gathered
greater and greater momentum. Responding to this widespread public agitation, the
State passed legislation to take over all Assisted Schools and Training Colleges. The
State in agreeing to take over active administration of all Assisted schools brought
to a close a trend towards full State control of education which had been latently
developing within its own policy, simultaneous with the increase in the State’s

financial obligation for education.”

While the said Act defined ‘Assisted School’ to mean, “any school or training college to
which aid is contributed from State funds or was contributed from such State funds on
July 21, 1960”, Section 3(1) of the 1960 Act provided that, “The Minister may, by Order
published in the Gazette, declare that, with effect from such dates as shall be specified in
the Order, the Director shall be the Manager of every Assisted School to which this Act

applies.”
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In terms of Section 5(1), “The proprietor of any Assisted school (not being an Assisted
training college) which is a Grade | or Grade Il school may, at any time before the date
specified in the Order made and published under section 3, elect to administer such school
as an unaided school and if, before that date, he serves a written notice on the Director
to the effect that he has made such an election and specifying the date of such election
(such date being a date earlier than the date specified in the Order) the provisions of the
proviso to the said section 3 shall apply in the case of such school with effect from the date

of such election.” [emphasis added]
The proviso to Section 3(1) reads as follows:

“... where the proprietor of any Assisted school to which this Act applies (not being
an Assisted training college) has, at any time before the date specified in such Order,
served under Section 5, a written notice on the Director under this Act to the effect
that he has from the date specified in the notice elected to carry on the
administration of such school as an unaided school, such Order shall, with effect from

the date so specified in the notice, cease to apply to such school.”
Section 6 of the Act provided as follows:

“The proprietor of any school which, by virtue of an election made under Section 5,

is an unaided school —

(a) shall educate and train the pupils in such school in accordance with the

general educational policy of the Government; ...

(g) shall comply with the provisions of any written law applicable to such school

and matters relating to education;” [emphasis added]
With the introduction of the 1960 Act, the number of Unaided Schools that existed at that

time came down as a result of several Unaided Schools opting to become and thereafter

be classified as Assisted Schools. What continued thereafter as Unaided Schools were
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those schools that levied fees from their students and therefore had the financial capacity

to continue without funding of any form from the State.

The following excerpts from the aforementioned Chapter titled ‘Unaided Schools’ places

in perspective the position of Unaided Schools:

“The story of Unaided Schools in Ceylon is the story of a ‘rise and decline,” the decline
having accompanied a rise in the State control of schools in the face of a growing
demand for a comprehensive national system of education. Today the Unaided
Schools number a mere 92, and have a pupil enrolment of less than one per cent of

the school-going population. In their heyday, they ... numbered over 3000.

The majority of today’s Unaided Schools have had a long and illustrious history going
back to early British times when the Missionary school system emerged as a
distinctive feature of education in Ceylon, especially at a time when direct
governmental activity in the sphere of education was meagre or non-existent... Most
of the schools which remain today as Unaided Schools were associated with one
religious denomination or another and bore a resemblance to the public schools of

England.”

Establishment of the National Education Commission

I must at this stage refer to the National Education Commission, which was established in
terms of the National Education Commission Act, No. 19 of 1991, to make

recommendations on education policy in all its aspects to the President.

Section 2(1) of the Act provides that the President, subject to the provisions of the
Constitution, may, declare from time to time the National Education Policy which shall be
conformed to by all authorities and institutions responsible for education in all its aspects.
As provided in Section 2(2), the National Education Policy includes the medium of
instruction. Although the National Education Policy is yet to be declared, the Commission
has made certain recommendations with regard to bilingual education in its National
Education Policy Framework (2020 — 2030) [2022], to which | shall refer to later in this

judgment.
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The gradual decline in the use of English as a medium of instruction and its reintroduction

It is common knowledge that the waves of nationalism, cultural revivalism and
nationalisation that swept across newly independent Asian and African countries in the
1950’s and 1960’s including Sri Lanka contributed to English as a medium of instruction
being gradually done away with in our Country in favour of instruction in Sinhalese and
Tamil. Although the 1960 Act did not contain any provisions relating to the medium of

instruction, it is widely acknowledged that the said Act contributed to the above change.

The use of English as a medium of instruction in our education system and its gradual
decline have been summarised in the following paragraph from the National Education
Policy Framework (2020-2030) prepared by the National Education Commission [page
139]:

“Since the inception of the island-wide school system in Sri Lanka, which evolved
under British colonial rule, the medium of instruction has been Sinhala or Tamil in
most schools except in the urban elite schools. The first effort to formulate a policy
on medium of instruction was attempted in 1943, and the report of the committee,
which is widely known as “Kannangara Report” declared that the “mother tongue is
the natural medium of education and the genius of a national finds full expression
only through its own language and literature”. There were two other historical
events in the mid-twentieth century that influenced the policy on the medium of
instruction in schools. Firstly, the Free Education Act of 1947 and secondly bringing
the whole education system under government control in the 1960s. Concurrently,
with the increase in demand to switch the medium of instruction to the national
languages, Sinhala or Tamil, the government in the 1970s decided to change the
medium of instruction gradually by stopping the English medium in the Grade I class
from 1971 and eliminating it class by class in succession. By 1983, there were no

English medium classes in government or private schools.”

Even though English was taught as a second language in urban and suburban schools, the

National Education Commission, referring to the removal of English as a medium of
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instruction has acknowledged that “this policy proved to be a setback for the individuals
concerned and society. The government, educators, and the public began to notice the
vacuum created by the neglect of teaching in the English medium, and the promotion of

the English medium in the last decade is a consequence of this change of perception.”

To cater to this need of having English as a medium of instruction, we saw the emergence
of international schools in the early 1980’s, with the National Education Commission

identifying the following as the categories of international schools that exist today:

(i) schools following an international curriculum;
(ii) schools offering both international and local curricula; and

(iii) schools offering local curriculum only.

In its judgment, the Court of Appeal has referred to a speech made in 2011 by Professor
Rajiva Wijesinha, one time Member of Parliament and Senior Professor of English at the

University of Sabaragamuwa, where he has stated as follows:

“English is no longer just the language of the British, a legacy we could do without.
Rather it is the principal international language, one of increasing opportunities all
over the world. The comparative advantage we had with regard to English has been
sacrificed at the altar of a divisive linguistic nationalism, which | fear has contributed
to our nation being deprived of a tool that could have helped us immeasurable. While
the privileged continued to benefit from their possession of this tool, the vast
majority of our people, of all communities, had no access to it. We owe it to them
and to the nation as a whole to take all possible steps, in the interests of equity as

well as national prosperity, to set right this sad situation.”

The Court of Appeal has also made the following extremely important observation with
which | wholeheartedly agree, on the importance of English for every student of this

Country:

“Competence in English is essential for personal success in today’s globalized world.

English should not be the language of the urban elite to downgrade otherwise
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talented rural youth. In my view, it is hypocrisy to make it compulsory to the children
of under-privileged to study in Sinhala or Tamil Medium, while making it possible for
the children of the elite and affluent to study in English Medium at International

Schools or overseas, may be, to keep the distance.”

Circulars relating to English as a medium of instruction and bilingual education

Circular No. 5 of 2001 dated 22" February 2001 issued by the Ministry of Education [P7A]
saw the re-introduction of English as a medium of instruction in Government schools,
although limited to the Advanced Level Science Stream. The said Circular clearly highlights
that globalisation and rapid changes in the field of Information Technology have led to
much significance being placed on English, and that it is timely that those entering

universities acquire expertise in English.

According to P7A, a survey carried out by the Ministry of Education had revealed that 26%
of those students intending to follow Science subjects at the Advanced Level examination
were keen to pursue the said subjects in English and that 50% of the graduates were keen
to teach in English. Thus, the Government had decided to implement as a pilot project,
the teaching of five subjects [Bio-science, Physics, Chemistry, Applied Maths and Zoology]

in the English medium for Advanced Level Students.

In May 2002, the Ministry of Education issued a further Circular [P7B] by which it
introduced bilingual education. P7B accordingly permitted the teaching of three subjects
at Grade 6 [Maths, Social Studies and Health & Physical studies] and four subjects from
Grades 7 — 11 [Maths, Social Studies & History, Health & Physical Studies and Science] in

the English medium, subject to the availability of teachers in the English medium.

Although approval had been granted for bilingual education from Grades 6 - 11, the
Ministry of Education had noticed that some schools had commenced teaching in the
English medium even for lower grades, which prompted the Ministry of Education to

inform all schools, by its letter dated 5" May 2003 [P7C] that, “®88 @68 ®dzews
oWISR ofedidns Drens B8Feme &wm. DS 0D oHTOR 9-G8 DB PWISOD

eMDE QO®.”
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By Circular No. 2008/12 dated 21 April 2008 [P7], the Ministry of Education issued the

following directions to all schools relating to bilingual education.
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The Appellants have not explained the rationale for paragraphs 4.6 and 4.8, which in
effect encourages English as the medium of instruction for all subjects that a student must

sit for at the Ordinary Level examination.

Further instructions with regard to bilingual education in Grades 6-11 had been issued by
Circular No. 27/2010, where it has been reiterated that bilingual education should only
be implemented from Grade 6 upwards. Thus, the position of the Ministry of Education

with regard to students from Grades 6 — 11 was that while such students can be taught in
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Sinhala/Tamil and English [bilingual], at least Religion and History must be taught in
Sinhala/Tamil.

Horana Asoka College

It is in the above background that | shall now consider the establishment of the Horana
Asoka College [the School]. According to the 1%t — 4™ Respondents, in 1990, Ven.
Kahatapitiye Rahula Nayake Thero had commenced a private school by the name of Asoka
College, and located the said School within the premises of the Horana Raja Maha
Viharaya. It is admitted by the Respondents that from its inception, other than the subject
of Sinhala, all other subjects including Buddhism, Art and History have been taught in the

said School in the English medium from Grade 1 upwards.

The Respondents have not produced any documents to establish that the said Ven. Thero
had obtained the prior approval of the Ministry of Education, as required by Section 49(1)
of the Education Ordinance, for the establishment and/or operation of the said School. It
is in fact conceded by the Respondents that by 1990, the Government was no longer
granting approval for the registration of a school as a private school. Thus, the
establishment of the said school in 1990 was not in terms of the law. In spite of not being
registered, the Respondents state that not only were the students of the said school
permitted to sit for the examinations conducted by the Department of Examinations,
including the Grade V scholarship examination, and to take part in several Zonal and
District competitions conducted by the Department of Education, but they were also

recipients of free school books, uniforms etc.

By letter dated 6" December 2007 [P2], the Zonal Director of Education had informed the
Principal of the said School that as the said school was not a private school approved by
the Government, its students would not be permitted to sit the Grade V scholarship
examination, nor would they be entitled to free text books and uniforms. To overcome
the aforementioned situation, the 5™ Respondent — Respondent who by then was the
Ven. Nayake Thero of the Raja Maha Viharaya had purchased a school situated in
Dehiwela by the name of Marshall Preparatory School. While it is not in dispute, (a) that

Marshall Preparatory School had been registered in the latter part of the Nineteenth
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century, (b) that it had been an English medium private school at some point of its
existence, and (c) was a ‘Government Approved Unaided Private School’, it is admitted by
the Respondents that by 2007, Marshall Preparatory School was no longer functioning as

a school, although its registration had not been cancelled by the Ministry of Education.

The 5% Respondent had thereafter sought the approval of the Ministry of Education to
locate the said Marshall Preparatory School in the premises of the Horana Raja Maha
Viharaya. In response to the said request, the Ministry of Education, by letter dated 12"
February 2008 [P4] had informed the 5" Respondent that the re-location of Marshall

Preparatory School could be allowed subject inter alia to the condition that “g@ze®

GO0BNHEE 8B OR0 gaNED AP der AED PR @meC TuIew DO DE QO
G20 O® oHorHs 6PARND gANce GROBER DBS Snd DoY) ERS ONeEd/coecs
BE=IEP0 A AE 808y gr».”

The very next day, a further request had been made to change the name of Marshall
Preparatory School to Horana Asoka College. By letter dated 26" February 2008 [P5], the
approval of the Ministry of Education had accordingly been granted to the said request.
It is through the aforementioned mechanism of purchasing Marshall Preparatory School
and thereafter changing its name to Horana Asoka College that the said School was able
to function in terms of the law. It is perhaps important to reiterate that pursuant to the
approval that has been granted by P4 and P5, the school that is now being carried out at
the said Raja Maha Viharaya is Marshall Preparatory School with its name having been

changed to Horana Asoka College.

Directions issued to Horana Asoka College — 2015

Having carried out an inspection and an on-site examination of the said School, the
Ministry of Education, by its letter dated 11™ August 2015 [P10] had informed the
Manager of the said School inter alia of the following:

“©)100n gameen @8 Dsens @ TR Oued Ny BOBEOED cOts b,

Om® SO O® ©OE 1 eEded 80 5 6@ £50) POy - 9WINOR WOy OIecd
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80 11 eEgfw o) & 9erRE - WIS DOWY OWSeE 0 ®IREDS (B-mE/ecdE)
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By his reply to P10 dated 23™ September 2015 [P13], the Principal of the School, while
admitting that History, Buddhism and Art are being taught in English, agreed to comply
with the circulars of the Ministry of Education, and sought permission to continue to teach
the said subjects in English to those students who had already enrolled at Grade 6 or

above.

P10 had been followed with the following letter dated 215 August 2015 [P11] sent by the
Ministry of Education to the Commissioner General of Examinations, with copy to the
Principal of Horana Asoka College, in respect of students who were scheduled to sit for

the Ordinary Level examinations in 2015:

“©® BBwO gx® O DemEed 11 eged Bresimd 2015 dd®ed &.eo).6. (0)/esg) Dmmed
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OMIOn HCH) SIS DRMDs ©OE ¥ BaF0 ge)g o0t 9ttt ® RERD ARG o
O 0o Dernd @8 PDNBens 68 HORVD HOMS WOND OEE) GENERS OO

£508.”

Having granted the aforementioned permission, the Ministry of Education had written
the impugned letter dated 2" September 2015 [P12] to the Manager of the said School:

“2015.07.17 €2 gOn)10% §OB.meE HrN0s D88 R ONE GRSeNn DO, ®) 0D E)
€ oD OO0 goP PR IR @FE8 DS CINED 6RE SOV 6O KM VO CEHS
DO o). 1960 god 5 0 Ccomam CINGIER) & guxe DeE De DD cxes 6 O
DOSHEO gHd 06l GO EHEMRD OINRD SHPDOWR O86E sy OHEBHORD
CONERD 8050 OPNS GRBOHND EDIEDD AE &O.
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Challenge to P12

In November 2015, the parents of three children studying in Grade 10 of the said School
and who were due to sit for the General Certificate of Education (Ordinary Level)
examination in December 2016 had filed Fundamental Rights Application No. 442/2015
alleging that the decision contained in P12 would not only interrupt the education of their
children but that it would cause great inconvenience to their children as they would have
to sit the subjects of Buddhism, History and Art in Sinhala and is therefore violative of
their fundamental rights guaranteed by Article 12(1). The said case had however been
settled with the 1°* Appellant agreeing to permit the children of the said petitioners to
offer the said subjects at the 2016 examination in the English medium. This would appear
to indicate that permitting students to sit for the said subjects in the English medium was

a matter of discretion and not mandated by any Government policy.

On 13 May 2016, the Respondents whose children were studying in various grades at
the said School filed the aforementioned Writ application seeking a Writ of Certiorari to
quash P12, and a Writ of Prohibition preventing the 1t Appellant from taking any steps
pursuant to P12.
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The arguments of the Respondents before the Court of Appeal were twofold.

The first was that the Government Policy with regard to the medium of instruction is
embodied in the Education Ordinance and in the Regulations made thereunder in terms
of which English medium education is permissible. The second was that there is no
national education policy in terms of Section 2(1) and 2(3) of the National Education
Commission Act No. 19 of 1991 which makes bilingual education or education in the

mother tongue compulsory, or precludes English as a medium of instruction.

As the Court of Appeal did not address the first of the above arguments of the
Respondents, | shall address this at the outset.

Does the Ordinance provide for English as the medium of instruction?

The Respondents are correct when they state that English as the medium of instruction is
permissible under the Ordinance. This is reflected in Regulation 5(2) of the Education

Regulations, 1951, which reads as follows:

“Subject to the provisions of paragraph (3) of this Regulation, every pupil in a
secondary school, which, on March 31, 1951, was registered for the purposes of the
Code as an English school shall for the time being be given instruction through the

medium of the English language.” [emphasis added]

Regulation 5(3) reads as follows:

“The Minister may from time to time, if satisfied having regard to all the
circumstances that the use of the appropriate national language is practicable, direct
that in any specified class in a secondary school referred to in paragraph (2) of this
Regulation, instruction in any specified subject shall be given through the
appropriate national language to Sinhalese or Tamil pupils. The Minister shall in
every such direction specify the date, not being earlier than twelve months after the
date on which the direction is given from and after which the direction shall be

operative.”
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The cumulative effect of the above two Regulations is that while English can be the
medium of instruction in schools registered as English schools, the Minister may instruct
that any specified subject be taught through the appropriate national language to

Sinhalese or Tamil students.

The 1% Appellant has produced marked R2 the Direction made under Regulation 5(3) by
the then Minister of Education and Cultural Affairs on 5™ November 1963, published in
the Ceylon Government Gazette No. 13,818 of 14" November, 1963 which reads as

follows:

“In the exercise of the powers vested in me by Regulation 5(3) of the Education
Regulations, 1951, I, Idampitiya Rallage Punchi Banda Gunatilleke Kalugalla,
Minister of Education and Cultural Affairs, being satisfied having regard to all the
circumstances that the use of the Sinhala or Tamil Language as a medium of
instruction is practicable in the General Certificate of Education (Ordinary Level)
Classes and the General Certificate of Education (Advanced Level) Classes of any
school referred to in paragraph 2 of that Regulation (where instruction has hitherto

been given through the medium of the English language) do hereby —

(1) direct that the medium of instruction in all subjects, other than the subjects
specified in the Schedule hereto, in the General Certificate of Education
(Ordinary Level) Classes and in the General Certificate of Education (Advanced
Level) Classes in any such school shall be Sinhala for Sinhalese and Tamil or

Sinhala for Tamil pupils; and further,
(2) specify that this direction shall be operative —

(a) from and after 1.1.1965 in all the General Certificate of Education

(Ordinary Level) Classes in any such school;

(b) from and after 1.1.1966 in the first year of the General Certificate of
Education (Advanced Level) Classes in any such school;
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(c) from and after 1.1.1967 in all the General Certificate of Education
(Advanced Level) Classes in any such school.

SCHEDULE

Latin

Greek

English

French

Logic

Western Music

Shorthand and Typewriting (English) ”

Thus, even assuming that Marshall Preparatory School had been registered as an English
School, the argument of the Respondents that English medium education is permissible
under the Ordinance is subject to an important limitation embodied in Regulation 5(3),
which permits the Minister to specify that even in English schools, one or more subjects
be taught in Sinhalese or Tamil. The Minister has made such a directive [R2] and in the
absence of any other material placed by either of the parties, it appears to me that it is
pursuant to this directive that English ceased to be the medium of instruction and was
replaced by either Sinhalese or Tamil in all schools, whether they be Government,
Assisted or Unaided. Thus, to my mind, the first argument of the Respondents cannot be
sustained, even though the scope of R2 has been diminished by the aforementioned
Circulars issued in 2001, and thereafter.

The reasoning of the Court of Appeal

The Court of Appeal took the view that although Section 6 of the 1960 Act requires an
Unaided School to educate pupils in accordance with the general educational policy of
the Government, and comply with the provisions of any written law applicable to such
school and matters relating to education, Section 6 of the 1960 Act which forms the basis
for P12:
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(a) has no application to all Unaided Schools;

(b) applies only to former Assisted Schools but which later became an Unaided School

by virtue of an election made under Section 5 of the 1960 Act;

(c) hasnoapplication to Asoka College as its predecessor [Marshall Preparatory School]
did not become an Unaided School by virtue of an election made under Section 5 of
the 1960 Act.

In other words, the position of the Court of Appeal was that Marshall Preparatory School
was an Unaided School prior to the 1960 Act, and hence did not have to make an election
under Section 5, with the consequence that the said School was not required to comply
with a direction given under Section 6 to educate its pupils in accordance with the general
educational policy of the Government. It is on this basis that the Court of Appeal
concluded that the decision contained in P12 is based on a wrong premise and is therefore
bad in law, and proceeded to issue the Writ of Certiorari quashing P12, and the Writ of
Prohibition.

The Court of Appeal thereafter went on to consider the second argument of the

Respondents that there is no Government policy,

(a) with regard to the medium of instruction, or

(b) that prohibits English as a medium of instruction.

Having done so, the Court of Appeal stated that the Government had failed to declare its
National Educational Policy including its policy with regard to the medium of instruction
in spite of legislation enacted in 1991 requiring it to do so and that the Circulars issued by
the Ministry of Education from time to time displays a clear lack of vision on the part of
the Government in that regard. The Court of Appeal in fact went on to state that while
the Ministry of Education was attempting to impose restrictions on schools registered
with it, entities registered under the Companies Act or as Board of Investment projects as
international schools have been operating in a vacuum with no regulation, management

or control by the Ministry of Education.
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Questions of law

It is against this judgment of the Court of Appeal that special leave to appeal was granted

on the following questions of law:

(1)

Did the Court of Appeal err in law, by failing to appreciate that it is upon election
within the limited time period given under Section 5 of the Assisted Schools and
Training Colleges Act that a school would be categorised and operate as a

‘Government Approved Unaided Private School’?

In view of the predecessor to the subject school, Marshall Preparatory School
admittedly operating as a ‘Government Approved Unaided Private School’ under the
above Assisted Schools and Training Colleges Act, did the Court of Appeal errin law
by failing to appreciate that the predecessor school [Marshall Preparatory School]
had already elected under Section 5 of the Assisted Schools and Training Colleges

Act to be categorised as a ‘Government Approved Unaided Private School’?

Despite the Court of Appeal acknowledging in the judgment dated 10t June 2019
that the subject school is a ‘Government Approved Unaided Private School’, did it
err in law by failing to appreciate that therefore, the said school is bound to comply
with the general education policy of the Government, and are thereby bound to

educate and train students accordingly?

Does the conclusion of the Court of Appeal that there was an error on the face of
the record in the impugned order marked P12 constitute and/or amount to an error

of law?

Should Asoka College comply with the education policy of the Government?

| have already stated that the critical issue that needs to be determined in this appeal is

whether the said School is required to comply with the general education policy of the

Government, and more particularly with the policy of the Government with regard to the

medium of instruction. This issue is reflected in the third question of law raised by the
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Appellants. In my view, the other three questions of law are not directly relevant to a

proper determination of this appeal, and shall not be considered.

While it is admitted by both parties that Marshall Preparatory School functioned as a
Government approved unaided private School from the time of the 1960 Act, there is no
material to demonstrate the status of Marshall Preparatory School as at the time the 1960
Act was introduced —i.e., was it already an Unaided School or was it an Assisted School
to which the 1960 Act applied and where an election had been made in terms of Section
5 of the 1960 Act? The Court of Appeal proceeded on the basis that Marshall Preparatory
School was a Government approved unaided private School prior to 1960, and for that
reason the 1960 Act did not apply to it. Regretfully, none of the parties have submitted
any material to support or contradict such a finding.

If Marshall Preparatory School became a Government Approved Unaided Private School
under the 1960 Act, then in terms of Section 6 of that Act, it was under a statutory duty
to educate and train its pupils in accordance with the general educational policy of the
Government. If, on the other hand, Marshall Preparatory School was a Government
approved unaided private School prior to 1960 and the 1960 Act had no application, the
provisions of the Education Ordinance would still be applicable to Marshall Preparatory

School, and thereby to Asoka College.

Accordingly, in terms of Section 43A(1) of the Ordinance,

(a) the Ministry of Education has the power to issue directions to a school that does not
accord effectively with the general educational policy of the Government, including

the policy regarding the medium of instruction;

(b) Asoka College would have to comply with an Order that it acts in accordance with
the general educational policy of the Government, including the policy regarding the

medium of instruction in schools.
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Thus, the issue is not whether Marshall Preparatory School had made an election as
provided by Section 5(1) of the 1960 Act, or whether it was an Unaided School at the time
the said Act was introduced, as either way, Marshall Preparatory School, and now Horana
Asoka College, is required to comply with the general educational policy of the

Government.

The fact that in issuing P12, the wrong statutory provision has been invoked does not
make such a decision illegal or invalid, as long as the decision maker has the power to do
what he is seeking to do. This position was emphasised in L.C.H Peiris v Commissioner of
Inland Revenue [65 NLR 457] where it was held by Sansoni, J (as he then was) that:

“It is well-settled that an exercise of a power will be referable to a jurisdiction which
confers validity upon it and not to a jurisdiction under which it will be nugatory. This
principle has been applied even to cases where a Statute which confers no power has
been quoted as authority for a particular act, and there was in force another Statute

which conferred that power.”

In Kumaranatunga v Samarasinghe and Others [(1983) 2 Sri LR 63 at 73], having cited

Peiris with approval, Soza, J went onto state as follows:

“Bindra in his work on the Interpretation of Statutes states the principle as follows
atp. 153:

"It is a well-settled principle of interpretation that as long as an authority has
power to do a thing, it does not matter if it purports to do it by reference to a

wrong provision of law."

Bindra is here stating the principle as it was enunciated by Nain J. in the case

of Deviprasad Khandelwas & Sons v. Union of India.

"It is a well-settled principle of interpretation that as long as an authority has the
power to do a thing, it does not matter if he purports to do it by reference to a

wrong Provision of law. The order made can always be justified by reference to

30



the correct provision of law empowering the authority making the order to make

such order.”

Peiris has also been followed in K.P.K.L.P. Maduwanthi v S.M.G.K. Perera, District
Secretary, Matale and Others [SC (FR) Application No. 23/2021; SC Minutes of 18t
November 2022] where Janak De Silva, J has cited the above passage with approval.

| am therefore of the view that it was competent for the Ministry of Education to issue
directions to the said School to comply with Government Policy and therefore, P12 is not
illegal, even if the 1960 Act does not apply to the said School.

Is the decision in P12 nonetheless illegal?

However, the question of the illegality of P12 is also contingent upon whether it was
issued in pursuance of express Government Policy. If an administrative authority is
empowered to act only upon the existence of certain conditions, but proceeds to exercise
its power despite such conditions being absent, it would be acting ultra vires.

Consequently, its actions would be illegal.

The Court of Appeal has noted that the National Education Policy of the Government is to
be understood on assumptions in bits and pieces of circulars and directions issued by the
Ministry of Education. Indeed, the material placed before us needs to be pieced together
like a jigsaw, in order to determine the precise policy position of the Government with
regard to bilingual education in Government, Assisted and Unaided Schools. Even then,
there are several gaping holes, including the disparity in the manner in which English as a
medium of instruction is being implemented, as noted by the Court of Appeal. This is
amply demonstrated by the fact that a Sri Lankan student who is admitted to an
international school could study all subjects in the English medium whereas a Sri Lankan
student studying in a Government, Assisted or Unaided School can only take five of the
eight subjects in the English medium, although both categories of students may sit for the

same examination conducted by the Department of Examinations.
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Indeed, no material has been placed before us to indicate as to why students are
permitted to sit for examinations in English even though the purported Government
Policy was that those subjects must be taught in the vernacular. The necessary implication
of permitting some students to sit for those specified subjects in English is that the

Government Policy does not prohibit it.

The fact that there is no clear Government policy on bilingual education is clearly borne

out by three Reports that have been published since 2014.

In 2014, the National Education Commission had commissioned ten research studies in
order to identify the important policy issues in the General Education System in Sri Lanka.
In its report titled “Study on Medium of Instruction, National and International Languages
in General Education in Sri Lanka”, the Committee,

(a) havingreferred to the aforementioned Circulars by which the medium of instruction
either as bilingual or in English have been implemented, have opined that, “there is
no clear policy regarding bilingual education in the Sri Lankan school system at
present, irrespective of the practices of bilingual education itself under the common

term, ‘English medium education’,

(b) have made many recommendations that should be considered in formulating the

policy regarding bilingual education.

In 2016, the then Minister of Education had appointed a National Committee to formulate
a new Education Act for general education, under the chairmanship of Dr. G.B.
Gunewardena. The following two important observations that have been made by the
said Committee in its Final Report reflects the concerns that the Court of Appeal had with

regard to the lack of a coherent policy with regard to the medium of instruction.

The first is that “Education in Sri Lanka appears to have moved on without the guidance
of a holistic and coherently enunciated long term educational policy for the last few
decades and the resultant lack of direction has brought on uncertainty in the minds of

people.” The second is that “the Education Ordinance of 1939 which is 69 years old is
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outdated and obsolete. The other Acts passed by Parliament need revision and
amendment to meet the demands of effective implementation of reforms and changes
introduced to the system ....”.

In the National Education Policy Framework (2020 - 2030) published by the National
Education Commission, under the title “Absence of a sound bilingual education policy and
discrepancies in implementing the MoE directives on bilingual education in schools”, the

National Education Commission has stated as follows [page 141]:

“State and State-assisted schools have no uniformity in the selection of students and
practice of bilingual education. Many schools have overlooked the directives of the
MoE and followed their own implementation procedures. Although the MoE has
recommended teaching only a few selected subjects in English from Grade six after
the student has completed the primary education in the first language, some schools
have introduced bimedium education from the primary school and some schools
have adopted an all-English approach contravening the MoE guidelines. It appears
that this situation has arisen mainly due to the absence of a policy that states clear

instructions to all the schools on bilingual education.” [emphasis added]

The National Education Commission has thereafter made the following recommendations
[Page 151]:

“The NEC in liaison with relevant stakeholders shall undertake a comprehensive
review of current practices of implementation of bilingual education and formulate
a comprehensive policy and strategic framework on bilingual education and

teaching of English as the second language.

The MoE by taking into consideration of the policy and strategic framework that
would be recommended by the NEC based on the proposed review, shall take steps
to issue comprehensive circular instructions to promote bilingual education while
taking steps to improve English language standards of school children in an equitable
manner across all schools in all regions. The MoE should promote bilingualism
throughout the country by using English as the medium of instruction in selected
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subjects such as mathematics, science, information technology in the secondary
grades, year by year from Grade 6.

The MoE should continue the current practice of students of secondary grades
having the option to; (a) study any subject in the English medium in the G.C.E. (O/L)
and G.C.E. (A/L) grades subject to the availability of teachers, and (b) sit the G.C.E.
(O/L) and G.C.E. (A/L) examinations in the medium of their choice.” [emphasis
added]

The position therefore is that Asoka College must comply with the general education
policy of the Government and the Government policy on the medium of instruction.
However, compliance with the Government policy on the medium of instruction is
contingent upon the existence of such a Policy, which is sadly not in place, although a
period of twenty years have lapsed since the issuance of the first Circular relating to
bilingual education.

Conclusion
In the above circumstances:

(@) I am in agreement with the Court of Appeal that the decision contained in P12
cannot be enforced against the said School in the absence of a clear policy decision
by the Government with regard to bilingual education that prohibits such teaching;

(b) I would therefore answer the third question of law as follows — Horana Asoka
College must comply with the general education policy of the Government and the
Government policy on the medium of instruction, and educate and train its students
in accordance with such policy. However, in the absence of a Government policy
specifically precluding English as a medium of instruction, the Ministry of Education
is not empowered to implement the decision in P12.

The National Education Commission must fulfil its statutory responsibility and submit its
recommendations on the policy that should be adopted by the Government with regard
to the medium of instruction that should be followed from Grades 1 — 11 of all
Government, Assisted and Unaided Schools. The 1%t Appellant is therefore directed to
communicate this decision to the National Education Commission.
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Subject to the above finding that the Court of Appeal erred when it held that P12 is issued
on a wrong premise and therefore bad in law, and the setting aside of the Order for costs,
the judgment of the Court of Appeal is affirmed. | make no order with regard to the costs
of this appeal.

JUDGE OF THE SUPREME COURT

L.T.B. Dehideniya, J

| agree.

JUDGE OF THE SUPREME COURT

Achala Wengappuli, J

| agree.

JUDGE OF THE SUPREME COURT
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