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V.

Kuruvitage Beny Silva
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K. PRIYANTHA FERNANDO, J

This is an appeal from the judgment of the High Court of Civil Appeal
Colombo dated 07.01.2010 that held in favour of the Plaintiff-
Respondent-Respondent and allowed the partition of the land which
forms the subject matter of this action. The 3rd — 9th Defendants-
Appellants-Appellants preferred this appeal from the judgment of the
High Court on the basis that the corpus of the subject matter has not
properly been identified.




Facts in brief

The Plaintiff-Respondent-Respondent (hereinafter referred to as
plaintiff) instituted action to partition the land called ‘Pussekumbura’
between the plaintiff, and the 1st and the 2rd Defendants-
Respondents-Respondents (hereinafter referred to as the 1st and 2nd
defendants). The land in question is referred to in the schedule to the
amended plaint dated 29.08.2001.

According to the amended plaint, the plaintiff states that he became
entitled to 2 share of the land described in the schedule to the
amended plaint and the 1st defendant became entitled to the other
half of the said land. The plaintiff also states that the 2rd defendant
to the action has been in possession of 5 perches of the said land for
a long period, and therefore has become entitled to the same. The
plaintiff sought that the land in question be partitioned between the
plaintiff, and the 1st and the 2nd defendants and sets forth the shares
as follows.

e For the plaintiff — an undivided share of 41/84.

e For the 1st defendant — an undivided share of 41/84

e For the 2nd defendant — an undivided share of 2 /84

The plaintiff states that the 3rd and the 9th defendants have been
made parties to the action as they have illegally entered the land and
claimed entitlement to the land.

The 3rd-9th defendants in their amended statement of claim dated
14.09.2001 stated that, the lots 1 to 11 depicted in the preliminary
plan bearing No. 2287 is not a part of the land described in schedule
to the plaint. It is the position of the 3rd to 9th defendants that lots 1
and 3-11 of the preliminary plan belongs to them and that the
plaintiff, the 1st defendant and the 2rd defendant has no entitlement
to the land.

The learned District Judge delivering his judgment dated 29.11.2004
held in favour of the plaintiff and ordered the land to be partitioned.

Being aggrieved by the decision of the learned District Judge, the 3rd-
9th defendants preferred an appeal to the Court of Appeal and the
said appeal was subsequently transferred to the Civil Appellate High
Court of the Western Province holden in Colombo. The High Court by
its judgment dated 07.01.2010 dismissed the appeal of the 3rd-Oth
defendants.




10.

11.

12.

Being aggrieved by the decision of the High Court, the 3rd-Oth
defendants preferred an appeal to this Court. Leave to appeal was
granted on the questions of law set out in paragraph 22 of the
petition dated 19.02.2010. However, at the hearing of this appeal,
due to the ambiguity of the questions of law, the Counsel for the
parties agreed to confine to the question of law set out in paragraph
22(i) of the petition as the question of law that is to be determined by
this Court.

Question of law
Paragraph 22(i)

“Has the plaintiff identified the corpus by its metes and bounds”

The learned President’s Counsel for the appellant submitted that, in
an action for partition, the plaintiff must establish the corpus. It is
the position of the appellants that the corpus in the instant case has
not properly been identified.

The learned President’s Counsel further submitted that, before the
amended plaint was filed, a lis pendens has been registered.
However, after the amended plaint had been filed, no lis pendens has
been registered. There exist only 2 lands but three registration
numbers, and due to this, it is ambiguous as to which land it refers
to. Therefore, it is the position of the learned President’s Counsel that
there is no proper identification. It is submitted that, as the lis
pendens in the present case has not been registered properly, the
plaintiff cannot have and maintain the present partition action.

In the case of Ranasinghe and Another V. Gunasekera and
Another [2006] 2 S.L.R. 393 it was stated that,

“The effect of registration or improper registration of alis
pendens on the finality of the interlocutory decree and the final
decree under the provisions of section 48(3) of the Partition Act
No.16 of 1951 is no more in the Partition Law No.21 of 1977. The
provisions in section 48(3) of the Partition Act that the non
registration or improper registration of a lis pendens is a ground
of assailing the final and conclusive character of a partition
decree has been removed and is not available in the Partition
Law No.21 of 1977. The resulting effect of the change in the law
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13.

14.

15.

16.

17.

is that non registration or improper registration of the lis
pendens is no more a ground of challenge to the conclusive effect
of the partition decree.”

When considering the issue in relation to the improper registration of
the lis pendens, according to Ranasinghe(supra) it will not affect the
conclusive character of the partition decree.

The learned President’s Counsel submitted that the land in question
has been surveyed and the preliminary Plan bearing No. 2287 dated
01.12.1999 has been prepared by J.P. Kammanankada licensed
surveyor. It was his submission that, however, the land surveyed is
not the land described in the schedule to the plaint.

According to the schedule to the amended plaint, the boundaries of

the land sought to be partitioned have been describes as follows,

eB3O - S1P06@ semed BEDD 485 d53H

INEHOBSSO - semBies BEDI 83 5 2O 4B eINNRRS
200 - G066 953832550 #RB §HOEHHNRS
DeSHmREED -epEWBIE

According to the preliminary plan, the boundaries of the land in
question are described as follows,

EREO - GV DO

B 6HBBGO - 6DT9NRS 232 @ KOBBGES 202 5425 26 §Bz
BReE oz 1285 2 EE

2200 - OEOBBGE oz 5425 65 B2 BPES oz 1 6B WEEE
DeEHRBSO - 62O

The learned President’s Counsel submitted that only one of the
boundaries described in the schedule to the plaint tallies with the
boundaries described in the preliminary plan. He submitted that the
northern and the western boundaries of the land as described in the
plaint are the land belonging to Kuruwitage Yakonis Silva and
Elakanda, respectively, and according to the preliminary plan, the
northern and western boundaries to the land are Kotubemma. It is
the position of the learned Counsel that, the Kotubemma has existed

10




18.

19.

20.

21.

22.

from the time of kotte kingdom and it has not changed since then. It
was the submission of the learned President’s Counsel that, in an
instance where the subject matter has not properly been identified by
its boundaries, the land in question cannot be partitioned.

It was also submitted by the learned President’s Counsel that, the
learned Distcrict Judge has erred in stating that “®e 6® %8¢ ©
B30x) 982 8968 @R 8O® 6K E6YH. B8BEFEE c8eEPHEE
28ens 9N MO ¢, §Bm BReE @IV BO® 6HIENEEBH DD 6O
3088568 BD 1) 8. DeHB SO DS VNI 9B & Bim G
Redey DG 23ens’ As8B3® DEZ@rHmEE & @BO BRVH B DD 93 eenes
688", It was the position of the learned Counsel that the 620:0@®
cannot change as it is very old. The learned President’s Counsel
submits that it is the duty of the trial Judge to identify the land with
precision before allowing it to be partitioned.

The learned Counsel for the respondent submitted that the land
sought to be partitioned has been correctly depicted in the
preliminary plan bearing No. 2287. On perusing the schedule to the
amended plaint and the preliminary plan, it is apparent that the
eastern boundary tallies in both the preliminary plan and the
schedule to the plaint. Both refers to the boundary as
“Bogahakumbura”.

The learned Counsel for the respondent drew the attention of this
Court to deeds marked P-1, P-2, and P-5 (at pages 334, 336, and 348
of the brief respectively). These are deeds drawn in relation to
“Pussekumbura” which is the subject matter of this action.

According to deed marked P-1, the northern, western and the

southern boundaries are described as follows,
eB3EO - G1I06E semBsied BEDD BB 535
BRSO - wEwBIe

20 - 2)G1IV6E 85383530 BB §HHOFHHRS

According to deed marked P-2, the northern, western and the
southern boundaries are described as follows,

North -Garden of Kuruwitage Yakonis Silva

West —Agalkanda
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24.

25.

26.

27.

South — Munamalgaha Kumbura of Kuruwitage People

According to deed marked P-5, the northern, western and the
southern boundaries are described as follows,

ERGD 232 DeHmRESD = WEWBIE

2250 - 61906@ semIed BFDD 255 5D 2 AR RS

The learned Counsel for the respondent asserted that in addition to
the eastern boundary of the land sought to be partitioned, the
western boundary and the southern boundary of the land described
in schedule to the plaint also tallies with the preliminary plan. In
order to support this position, the learned Counsel for the
respondent submitted that, the western boundary of the land in
question is described in the plaint as g3E20253¢, in the preliminary plan
as 629M1®Y, in P-1 as ®Emx3e, in P-2 as Agalkanda and in P-5 as

OEWBE.

It was the submission of the learned Counsel that, in relation to the
western boundary, what is called Elakanda, Kotubemma, Galkanda,
Agalkanda, refers to one and the same thing. Thereby, it was his
submission that, the western boundary described in the plaint tallies
with the western boundary set out in the preliminary plan.

When considering the southern boundary of the land in question, it
is described in the plaint as 2&I06E OBYBO  IRE
YHOF® 202V, in the preliminary plan as &1 5)@B3B36E oz 5425
265 @B BReE oz 1 265 RDEG, in P-1 as 610066 53832530
B35 Y9rOC®H®S, in P-2 as Munamalgaha Kumbura of
Kuruwitage People and in P-5 as 281906@ s6z3%53es 83310 236

50 50 BB AOS. The learned Counsel submitted that thereby,
the southern boundary described in the plaint also tallies with the
preliminary plan.

Therefore, the learned Counsel for the respondent submitted that
three boundaries which includes the eastern, western and the
southern boundary of the land in question tallies with the
preliminary plan and it is only the northern boundary that does not
tally with the preliminary plan.
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29.

30.

31.

32.

In the case of Jayasooriya V. Ubaid 61 NLR 352 at 353 His
Lordship Sansoni, J. stated that,

“there is no question that there was a duty cast on the Judge to
satisfy himself as to the identity of the land sought to be
partitioned, and for this purpose it was always open to him to
call for further evidence in order to make a proper
investigation.”

Identification of the corpus is a fundamental aspect that has to be
satisfied in an action for partition of a land. In this instance, three
boundaries have been clearly identified.

In Sopaya Silva and Another V. Magilin Silva [1989] 2 SLR 105
it was stated that,

“Section 16(1) of the Partition law requires that a commission be
issued "to a surveyor directing him to survey the land to which
the action relates". It implies that the land surveyed must
conform substantially, with the land as described in the plaint
(and in respect of which a lis pendens has been registered), as
regards the location, boundaries and the extent. Further, it is for
this reason that section 18(1)(a)(iii) requires the surveyor to
express an opinion in his report”

Acting in accordance with section 18(1)(a)(iii) of the Partition Act, the
surveyor in executing the commission issued to him, has clearly
stated in paragraph no. 08 in the report of the preliminary plan that,
“@B%) G 9N® 600 MR 3IBF6E ¢B6EDHEE JFHS DB )
6®® 5D OGBL 6 6K RNEDD #6dK85) 9O DD 6 &

®®”. Additionally, the surveyor has not given evidence and the
preliminary plan and the report has been marked and produced
without objection.

Thus, in light of what has been discussed, the corpus has sufficiently

been identified. The learned District Judge has correctly addressed
all aspects in detail having regard to the evidence before the Court.
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33. I affirm the judgment of the High Court of Civil Appeal Colombo
dated 07.01.2010 and the judgment of the District Court dated
29.11.2004. The appeal is dismissed.

Appeal is dismissed

JUDGE OF THE SUPREME COURT

JUSTICE S. THURAIRAJA, PC, J.

I agree

JUDGE OF THE SUPREME COURT

JUSTICE KUMUDINI WICKREMASINGHE, J.

I agree

JUDGE OF THE SUPREME COURT
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