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CHITRASIRI, J.

1A and 14t to 17t defendant-petitioner-appellants (hereinafter
referred to as the appellants) filed this petition of appeal dated 27t July
2007 seeking to set aside the judgment dated 18t June 2007 of the Court of
Appeal. The appellants have also sought to have the judgment and the
Interlocutory Decree entered on 10th December 1992 in the District Court of
Galle, set aside. Having considered the material placed before this Court, it

made order granting special leave to proceed with this appeal, on the



questions of law referred to in paragraph 24 of the petition dated 27t July
2007. Those questions of law read thus:

(a) Did the Honourable Court of Appeal err in not setting aside the
interlocutory decree, whereby 11/12 shares have been allotted,
exercising the powers of revision and/or restitutio in integrum,
when on the face of the evidence led in the case is only 7/12
shares have devolved on the parties?

(b) Should the Court of Appeal have exercised the powers in
revision and/or restitutio in integrum when admittedly a grave
miscarriage of justice has occurred?

At the outset, it is to be noted that the consideration by the Court of
Appeal of the application filed in that Court was basically of two fold.

e First being the mistakes and/or inaction of the registered attorney
who marked his appearance in the District Court for the 1st, 14th to
17th defendants.

e Second being the issue of jurisdiction of the Court of Appeal to
entertain the said application since it was an application for revision

and/or restitutio in integrum in which that the appellants alleged to

have failed to establish the existence of exceptional circumstances.

Hence, it is seen that the Court of Appeal has not addressed its mind
to the alleged incorrect allocation of shares determined by the learned
District Judge which is the issue raised in the revision application filed in
that Court. It is on that issue, even the special leave was granted by this

Court.



Therefore, I will first look at the correctness of the allocation of shares
determined by the learned District Judge. Allocation of shares in a partition
action depends on the title claimed by the parties to the action. It is trite
law that the examination of such title of the parties is the duty of the trial
judge though we follow the adversarial system in this jurisdiction. The
aforesaid duty of the trial judge to examine the title of the parties’ emanates
from Section 25 (1) of the Partition Law No.21 of 1977 (as amended). It
reads as follows:

“on the date fixed for the trial of a partition action or on any other
date to which the trial may be postponed or adjourned, the Court shall
examine the title of each party and shall hear and receive evidence in
support thereof and shall try and determine all questions of law and fact
arising in that action in regard to the right share or interest of each party
to, of, or in the land to which action relates, and shall consider and

decide which of the orders mentioned in section 26 should be made.”

Long line of authorities is found in support of this position of the law referred
to in the Statute. A few of those decisions are cited below.
e Peiris Vs. Perera (1) NLR 362

“The Court should not regard a partition suit as one of to be
decided merely on issues raised by and between the parties and
it ought not to make a decree unless it is perfectly satisfied that
the persons in whose favour the decree is asked for are entitled
to the property sought to be partitioned.”

e Silva Vs. Paulu 4 NLR 177
“In partition suits the Court ought not to proceed on
admissions but must require evidence in support of the title of

all the parties and allot to no one a share except on good proof.”
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Golagoda Vs. Mohideen 40 NLR 92

“The Court should not enter a decree in a partition action
unless it is perfectly satisfied that the persons in whose favour it
makes the decree are entitled to the property.”

Juliana Hamine Vs. Don Thomas 55 NLR at 546

“We are of the opinion that a partition decree cannot be
subject of a private arrangement between parties of matters of
title which the courts is bound by law to examine. While it is
indeed essential for parties to a partition action to state to the
Court the points of contest and to obtain a determination on
them, the obligation of the Court are not discharged unless the
provisions of section 25 of the Act are complied with quite
independently of what parties may or may not do, The
interlocutory decree which the Court has to enter in accordance
with its findings in terms of section 26 of the Act is final in
character since no interventions are possible or permitted after
such a decree. There is therefore, the greater need for the
exercise of judicial caution before a decree entered. The Court of
trial should be mindful of the special provisions relating to
decrees as laid down in section 48 of the Act. According to its
terms, the interlocutory and final decrees shall be good and
sufficient evidence of the title of any person so as to the interests
awarded therein and shall be final and conclusive for all
purposes against all persons whom so ever, notwithstanding any
omission or defect of procedure or in the proof of title adduced
before the Court, and notwithstanding the provisions of section
44 of the Evidence Ordinance, and subject only to the two
exceptions specified in sub-section 3 of section 48 of the Act.”

Cooray Vs. Wijesuriya 62 NLR 158

“Section 25 of the Partition Act imposes on the Court the
obligation to examine the title of each party to the action and
section 26(f) gives legal action to a practice that existed in
actions tried under the old Partition Ordinance of leaving a share
unallotted. It is unnecessary to add that the Court before
entering a decree should hold a careful investigation and act
only on clear proof of the title of all the parties. It will not do for
a plaintiff merely to prove his title by the product of a few deeds
relying on the shares which the deeds purport to convey. Itis a
common occurrence for a deed to purport to convey either much
more or much less than what a person is entitled to. Before



Court can accept as correct a share which is stated in a deed to
belong to the vendor there must be clear and unequivocal proof
of how the vendor became entitled to that share. How then is
the proof to be established in a Court of Law? It only too
frequently happens, especially in uncontested cases, that the
Court is far from strict in ensuring that the provisions of the
Evidence Ordinance are observed; and when this happens where
there is a contest in regard to the pedigree as in the present
case, the inference is that the Court has failed totally to
discharge the functions imposed upon it by section 25 of the Act.
It cannot be impressed too strongly that the obligation to
examine carefully the title of the parties becomes all the more
imperative in view of the far reaching effects of section 48 of the
new Act which seems to have been specially enacted to overcome
the effect of the decisions of our Courts which tended to alleviate
and mitigate the rigorous of the conclusive effect of section 9 of
the repealed Partition Ordinance of No.10 of 1863.”

Cynthia De Alwis Vs. Marjorie D’Alwis and Two others 1997
(3) SLR 113

“A District Judge trying a partition action is under a sacred
duty to investigate into title on all material that is forthcoming at
the commencement of the trial. In the exercise of this sacred
duty to investigate title a trial Judge cannot be found fault with
for being too careful in his investigation. He has every right even
to call for evidence after the parties have closed their cases.”

Piyaseeli Vs. Mendis and Others 2003 (3) SLR 273

“(i) Main-function of the trial Judge in a partition action is to
investigate title, it is a necessary pre-requisite to every partition
action.

(ii) Partition decrees cannot be the subject of a private
agreement between parties on matters of title which the Court is
bound by law to examine. There is a greater need for the
exercise of judicial caution before a decree is entered.”

Faleel Vs. Argeen and others 2004 (1) SLR 48

“It is possible for the parties to a partition action to
compromise their disputes provided that the Court has
investigated the title of each party and satisfied itself as to their
respective rights.”



Somasiri Vs. Faleela and others 2005 (2) SLR 121

“(i) The error had arisen owing to the failure of the trial Judge
to investigate title.

(ii) The trial Judge must satisfy himself by personal Inquiry
that the plaintiff made out a title to the land sought to be
partitioned and that the parties before Court are solely entitled
to the land.

(iii) While it is indeed essential for parties to a partition
action to state to court the points of contest inter-se and to
obtain a determination on them the obligation of the courts are
not discharged unless the provisions of Section 25 of the
Partition Law are complied with quite independently of what
parties may or may not do.”

Karunarathna Banda Vs. Dassanayake 2006 (2) SLR 87

2. A partition suit is not a mere proceeding inter-parties
to be settled of consent or by the opinion of the Court
upon such points as they choose to submit to it in the
shape of issues.

3. The Court has to safeguard the interests of others who
are not parties to the suit who will be bound by the
decree.

4. The Court should safeguard that the plaintiff has made
out his title to the share claimed by him.

Sopinona Vs. Cornelis and others 2010 BLR 109

(a) It is necessary to conduct a thorough investigation in a
partition action as it is instituted to determine the
questions of title and investigation devolves on the
Court.

(b) In a partition suit which is considered to be proceeding
taken for prevention or redress of a wrong it would be
the prime duty of the judge to carefully examine and
investigate the actual rights and to the land sought to
be partitioned.



The above authorities clearly indicate that it is the duty of the trial
judge in a partition action to investigate title of the parties before
determining the share allocation. Hence, I will now consider whether the
learned District Judge has discharged the said duty upon analyzing the
evidence led before him when he decided to allocate the shares among the
parties.

At the commencement of the trial, it was recorded that the parties
have resolved their disputes that they had in respect of the devolution of
title as well as the corpus. Thereafter, they had decided to accept the
evidence of the plaintiff without him being cross examined. The judgment of
the learned District Judge show exactly what had taken place at the
commencement of the trial. Relevant paragraph of the judgment dated
10.12.1992 is as follows:
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As mentioned before, the evidence of the plaintiff was not subjected to cross-
examination even though the 10th, 11th and 12th defendants and 14th to 17th
defendants were represented by Counsel in the District Court. Attorney Prajapala
Gunwardane had appeared for the 14th to 17th defendant-appellants.
Subsequently, it was revealed that the 1st defendant had died by then though the
Attorney Prajapala Gunawardena has marked his appearance on his behalf. 1A
defendant who was subsequently substituted in the room of the deceased 1st
defendant and the 16t defendant in the District Court action is one and the same
person. Moreover, 14th to 17t defendant-appellants have claimed rights emanated
from the 1st defendant. In the circumstances, the learned District judge is bound
to accept the evidence of the plaintiff and to act accordingly.

The plaintiff, namely W.N.Peter in his evidence has stated that he cannot
explain as to the devolution of title for 5/12 shares of the land subjected to in this
case. Following evidence of the plaintiff recorded on 1.9.1992 show that it is so.
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Despite the evidence referred to above, learned District Judge
made order having kept only 36/342 (1/12) shares un-allotted from the
corpus. He has not given any reason either, to show why he kept only 1/12
shares un-allotted despite the fact that there were un-contradictory
evidence of the plaintiff to state that he cannot explain as to the devolution
of title for a share amounting to 5/12 fraction. Therefore, it is clear that the
learned District Judge has not properly addressed his mind to the evidence
when he made order to keep only 1/12 share un-allotted.

The decision referred to above of the learned District Judge clearly
show that he has not performed his duty cast upon him under Section
25(1) of the partition law. I do not see any reason as to why the Court of
Appeal, in the revision application did not consider such an error, which
clearly amounts to a violation of a statutory provision of the law.

Court of Appeal was of the view that there were no exceptional
circumstances for it to interfere with the judgment of the learned District
Judge. I do not think it is a correct approach to the issue. Disregarding a
statutory provision alone would amount to have established exceptional
circumstances that are necessary to invoke revisionary jurisdiction.
Revisionary jurisdiction is a discretionary remedy in which the Court is
empowered to exercise its discretion to meet the ends of justice.  The
Courts are empowered to exercise its discretionary powers to correct errors
even though the party who is affected by those errors has failed to exercise

the right of appeal given to him/her by the Statute.
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Error committed by the learned District Judge in this instance creates
a fit and proper opportunity for the appellate Court to exercise its
discretionary power to remedy such an error. As stated before, the error
committed by the trial judge, it being a violation of a statutory provision of
the law should be considered as exceptional circumstances and therefore
the Court of Appeal could have corrected such a violation invoking its
revisionary jurisdiction. Accordingly, I am unable to agree that there were
no exceptional circumstances to invoke the jurisdiction as decided by the
Court of Appeal. Hence, the judgment of the Court of Appeal is set aside.

Extent to which the courts are empowered to exercise revisionary
power is found in many judicial pronouncements that include Somawathie
Vs. Madawala 1983 (2) SLR 15 and Mariam Beeee vs. Seyed Mohamed
68 NLR 36. In Mariam Beebee Vs. Seyed Mohamed, Sansoni C J held thus:

“The power of revision is an extraordinary power which is quite
independent of and distinct from the appellate jurisdiction of this
Court. Its object is the due administration of justice and the correction
of errors, sometimes committed by the Court itself, in order to avoid
miscarriages of justice. It is exercised in some cases by a Judge of his
own motion, when an aggrieved person who may not be a party to the
action brings to his notice the fact that, unless the power is exercised,
injustice will result. The Partition Act has not, I conceive, made any
changes in this respect, and the power can still be exercised in respect
of any order or decree of a lower Court.”

Having considered the law referred to above and the facts of this case,
I am of the opinion that the decision as to the allocation of shares in this

instance is contrary to the evidence and therefore it becomes an incorrect

11



decision. In the circumstances, learned District Judge is directed to
carefully consider the evidence already led in this case and to allot shares
according to the evidence, giving reasons thereto.

The Registrar of this Court is directed to return the original record to
the District Court of Gampaha forthwith. The judgment dated 10.12.1992
of the District Court of Gampaha is set aside. Learned District Judge is
directed to write a judgment afresh considering the evidence already
recorded since the parties had agreed to accept the evidence of the plaintiff
having resolved their disputes as to the corpus as well as the pedigrees of
the respective parties. Accordingly, the questions of law raised in this Court
are answered in favour of the Appellants.

Appeal allowed. No costs.

JUDGE OF THE SUPREME COURT
WANASUNDERA, P.C, J.
I agree
JUDGE OF THE SUPREME COURT

GOONERATNE J.
I agree

JUDGE OF THE SUPREME COURT
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