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Murdu N.B. Fernando, PC. J.

This appeal arises from an Order made by the Civil Appellate High Court of Kalutara
dated 08.02.2011 affirming the Order made by the District Court of Kalutara dated 26.05.2010
dismissing a Preliminary Objection raised with regard to the maintainability of a reference
made to the District Court by the Plaintiff-Respondent-Respondent, the Divisional Secretary,
Dodangoda, being the Acquiring Officer (“Divisional Secretary’’) under Section 33 of the Land
Acquisition Act as amended. (“Land Acquisition Act”)

In the instant appeal the Divisional Secretary deposited a sum of Rs. 720,475.00 in the
District Court of Kalutara being the compensation payable in respect of a land acquired by the
State from Dorzet Estate Bombuwela, under the provisions of the Land Acquisition Act,
together with compensation payable for nine blocks of land acquired from the same estate.

The Order in the instant appeal would bind the connected cases bearing SC Appeal No.s
159/11 to 162/11 wherein the same issue is canvassed.

This Court granted Leave to Appeal to the 1% Defendant-Petitioner-Petitioner, the Land
Reform Commission (“LRC”) on 05-10-2011 on five Questions of Law, referred to in
paragraph 17(b),(c),(d),(h) and (k) of the Petition of Appeal dated 21.03.2011 and stayed
further proceedings in the District Court case.

The said Questions of Law (reproduced in verbatim) are as follows: -

Q) Has the plaintiff in fact made a decision under Section 10(1)(a) of the Act
deciding as to who was entitled to such right, title and interest of the land
that has been acquired?

(i) Itwas not the case of the plaintiff and/or the 1t and 2" Defendants that there
had been compliance with the provisions of Section 10(2) of the Act and that
within 14 days of service of notice under Section 10(1)(a) of the Act, that a
party to a dispute made an application to the acquiring officer requesting the
dispute or the claim to be referred to Court for decision?

(i) Accordingly, did the District Court and Civil Appellate Court err when it did
not consider that the plaintiff had no power and authority in law to refer any
dispute or claim to the Court under Section 10(3) for decision by Court?



(iv) Is the conversion of this action from one instituted under Section 33 to one
instituted under Section 10(1)(a) had been done without any notice to the 1%
Defendant and without a lawfully valid order?

(v)  Was the plaintiff functus when he decided to refer this case to the District
Court?

Thus, the appeal before us, revolves around Sections 10 and 33 of the Land
Acquisition Act pertaining to determination of claims for compensation in respect of
land acquired by the State.

The factual matrix of this Appeal is as follows: -

The land in question was acquired by the State for the construction of the Southern
Expressway. By Gazette notification dated 05.05.2003, Section 7 notice was published under
the Land Acquisition Act calling for claims pertaing to the acquired land. On 08.07.2003 an
inquiry under Section 9 was held by the Divisional Secretary. The decision under Section
10(1)(a) of the Act was made and communicated to the claimants, the appellant LRC and
Agalawatte Plantations Ltd, the 2" Defendant-Respondent-Respondent (“Agalawatte
Plantations™). In the said Section 10(1)(a) Order, LRC was declared the claimant for the land
and Agalawatte Plantations, for the cultivation and improvements.

On 23.02.2004, Section 17 Award was made. It indicated the total compensation
payable. The Award did not apportion the compensation between the two claimants. Neither
party challenged the said Award nor the compensation awarded in a Court of Law nor applied
and/or obtained the compensation declared by the Divisional Secretary.

On 26.07.2006, Notice under Section 33 was published in the News papers notifying
that the quantum of compensation payable for the lands mentioned therein have been deposited
under each case number with the District Court of Kalutara to enable the rightful owners to
draw the said money from Court. The land in issue in the instant appeal and the lands referred
to in the connected appeals were referred to in the said notice.

Consequent to the issuance of the said notice, Agalawatte Plantations lodged a claim
for the total compensation on the basis, that it was the lawful leasee of Janatha Estate
Development Board (“JEDB”) having entered into a long term lease with JEDB, on whom the
land was vested under the Land Reform Law No 01 of 1972, subsequent to the vesting in the
LRC. The District Court notified the Appellant LRC about the claim. Thereafter, the LRC too
lodged a claim for the total compensation on the basis that LRC was the owner of the said land



as determined by the Divisional Secretary by virtue of the Order made under Section 10(1)(a).
Thus, there were two conflicting claims before the District Court and the matter was set down
for Inquiry.

At the inquiry LRC raised a preliminary objection that the District Court has no
jurisdiction to determine the matter as the Divisional Secretary has already made a finding
with regard to the two claims and payment of compensation. The Preliminary Objection was
overruled by the District Court. LRC appealed against the said Order to the Civil Appellate
High Court of Kalutara (“High Court”) and the High Court upheld the Order of the learned
District Judge. Appellant LRC is now before this Court against the said Order of the High
Court. The relief claimed by LRC from this Court is twofold, to revise the District Court Order
and up hold the preliminary objection raised before the District Court and to dismiss the
reference made to the District Court by the Divisional Secretary.

Having considered the factual matrix of this appeal, let me now move onto the legal
matrix pertaining to the instant appeal.

Land Acquisition Act lays down provisions for the acquisition of lands and servitudes
for public purpose and to provide for matters connected with or incidental to such provisions.

Section 7 of the Act provides for the Acquiring Officer to cause a notice describing the
land and direct persons interested in the land to submit its interests in the land and particulars
of the claims for compensation. Part Il of the Act is in respect of claims and Award of
compensation and Section 9 provides for the Acquiring Officer to inquire into the claims for
compensation.

Section 10(1) makes provision for the Acquiring Officer either to make a decision under
sub clause (a) or, to refer the claim or dispute for determination to the District Court under sub
clause (b). In the instant appeal the Divisional Secretary being the Acquiring Officer made a
determination under Section 10(1)(a) of the Act. Thus, a reference to District Court under
Section 10(1)(b) does not arise.

Section 10(2) makes provision for a party dissatisfied with the Section 10(1)(a) Order
to request the Acquiring Officer to refer the matter to the District Court.

The said Section reads as follows: -

“A claimant whose claim is wholly or partly disallowed, or a party to a
dispute which is determined, by the decision of an acquiring officer



under subsection (1) may, within fourteen days of the service on him
of notice of the decision, make application to that acquiring officer for
the reference of the claim or dispute, as the case may be, for
determination as hereinafter provided; and that acquiring officer shall
make a reference accordingly.”

Neither the LRC nor Agalawatta Plantations made a request to the Divisional Secretary
under the provisions of the said Section 10(2) for a reference to the District Court. Thus, in
view of the provisions of Section 10(5) the decision of the Divisional Secretary was final.

Section 17 of the Act provides for the Acquiring Officer to make an Award determining
the persons entitled to compensation, the total compensation payable and the apportionment
among the persons who are entitled to compensation according to the Award.

In the instant appeal the Section 17 Award dated 23.02.2004, was made by the
Divisional Secretary determining the persons entitled to compensation and the total
compensation. However, no Order was made pertaining to the apportionment of compensation.
No party challenged the said Award in a Court of law or went before the Land Acquisition
Board of Appeal moving for an enhancement of the compensation as provided for in Section
22 of the Act.

Let me now refer to the provisions of Section 18 of the Act which provides for
an Acquiring Officer to correct omissions and/or re-open an Inquiry prior to
determining an Award.

The said Section reads as follow: -

(1) “Where in the course of any proceedings for the acquisition of any land
or servitude under this Act it is found that there has, at any stage of such
proceedings, been an inadvertent failure or omission on the part of the
Acquiring Officer to comply with any provision of Part | or Part 1l of
this Act relating to such proceedings, the Acquiring Officer may supply
such failure or omission at any time prior to the making of his award
under Section 17; and thereupon any such proceedings as may have
been taken under that Part after the stage aforesaid shall be deemed to
be null and void and fresh proceedings shall be taken under the Act as
from the said stage.



(2) Where an Acquiring Officer considers it necessary so to do for the
purpose of supplying any failure or omission on his part in the course
of any proceedings for the acquisition of any land or servitude under
this Act to inquire into any matter which should have been inquired into
by him at the inquiry held under section 9, he may reopen that inquiry
at any time prior to the making of his award under section 17.”

In the instant appeal before us, neither the appellant LRC nor Agalawatte Plantations
resorted to the extra-ordinary procedure contemplated under this Section. LRC and Agalawatte
Plantations did not make representations to the Divisional Secretary to correct inadvertent
failures or omissions if any, on the part of the Acquiring Officer or to declare the determination
of the claim process null and void. Parties did not request to bring fresh proceedings if and
where omissions had occurred or to inquire into any matter afresh which should have been
inquired into or re-open the inquiry at any time prior to the making of the Award under Section
17.

Thus, there is no provision in the Act, for the Divisional Secretary to correct any
omissions or errors in the Award or to begin fresh proceedings or re-open the inquiry after
Award under Section 17 of the Act had been made, in view of the provisions of Section 18 of
the Act.

Part IV of the Land Acquisition Act provides for the payment of compensation. Section
29 specifically provides for tendering of the compensation to each person entitled to
compensation according to the Award made under Section 17, if the said party consents to
receive it.

Section 33 makes provision to deposit the compensation in the District Court to be
drawn by persons entitled there to, if a party declines to receive it and in few other given
circumstances. The Section also provides for notice of the payment to a District Court to be
published in the Gazette and in at least three daily newspapers in English, Sinhala and Tamil
circulating in Sri Lanka.

Section 33 reads as follows: -

“Where any person to whom any compensation for the
acquisition of a land or servitude under this Act is payable declines to
receive it when it is tendered to him, or is dead or cannot be found after
diligent search, or where no person entitled to any compensation for the
acquisition of a land or servitude under this Act is known, that



compensation shall be paid into the District Court or the Primary Court
having jurisdiction over the place where that land or the servient
tenement of that servitude is situated, according as the amount of that
compensation exceeds or does not exceed one thousand five hundred
rupees, to be drawn by the person entitled thereto.

Notice of the payment of any sum as provided in this section
shall be published in the Gazette and in at least one Sinhala daily
newspaper, one Tamil daily newspaper, and one English daily
newspaper circulating in Sri Lanka.”

In the instant appeal the Divisional Secretary resorted to this provision and deposited
the total compensation in Court to be drawn by the persons entitled thereto. The appellant LRC
and Agalawatte Plantations lodged their claims with the District Court and an inquiry was
fixed by the District Court to ascertain the persons entitled thereto.

At the inquiry the appellant LRC raised a preliminary objection, that the District Court
does not have jurisdiction to hear and determine this issue which was overruled.

The submission of the Appellant before this Court is that the District Court lacked
jurisdiction to inquire into this matter and that the 10(1)(a) Order made in 2003 by the
Divisional Secretary should be implemented. The question of law raised before this Court is
also on the assumption that the Divisional Secretary, had converted the Section 33 application
in contravention of the provisions of the Land Acquisition Act to a Section 10(1)(a) application
and also that the Divisional Secretary was functus when he decided to refer the case to the
District Court.

| see no merit in the above submissions. Undisputedly an Order under Section 10(1)(a)
was made. This order was not challenged. An Award under Section 17 was published in
accordance with the provisions of the Land Acquisition Act. By virtue of the provisions of
Section 18, subsequent to the Award under Section 17 no steps can be taken by the Acquiring
Officer. No party consented to receive the compensation. In the said circumstances, the
Acquiring Officer took the next step as provided for in the Land Acquisition Act and deposited
the total quantum of compensation in the District Court which the Acquiring Officer is
empowered to and permitted to do so. Notice was given to the public that the compensation
awarded was deposited in Court and persons entitled thereto, if they so desire, to go before the
District Court and satisfy the District Court that it is a party entitled to the compensation and
obtain the compensation from the District Court.



Thus, it is observed that the Divisional Secretary has followed the provisions laid down
in the Act. Therefore, the contention of the Appellant, that the Section 33 application was
converted to a Section 10(1)(a) application or that the Divisional Secretary is functus to refer
this matter to the District Court is not tenable and legally flawed.

We also observe in the Section 17 Award, the apportionment of the compensation is
not given. No party challenged the Award in a Court of Law. There are two parties claiming
the entire compensation awarded. This matter too requires a resolution.

The provisions of the Act prohibits the Divisional Secretary to re-visit or re-open the
inquiry or correct omissions or errors, if any, in the Award or to apportion the compensation
between the Appellant and Agalawatte Plantations after the Award was made.

Before the District Court both parties claimed the compensation exclusively to
themselves. Thus, there is an issue that the District Court has to resolve prior to permitting the
rightful owners to withdraw the moneys deposited in Court. The Court should be satisfied that
the party claiming the sum is entitled there to. The Court cannot be shut-out from conducting
a statutory function.

In any event the District Court which has the underlying jurisdiction for matters
pertaining to the Land Acquisition Act should be permitted to resolve this matter pertaining to
the ownership of the land in issue.

One of the main intentions of the Land Acquisition Act, is to provide for the payment
of compensation to the parties who are affected by the acquisition of land under the Land
Acquisition Act. This purpose would be nugatory if the District Court is shut-out from
conducting an inquiry when a reference is made to the District Court under Section 33 of the
Act. The unpaid compensation was legally and validly brought before the District Court by the
Divisional Secretary for a determination by Court and the Court cannot be prevented from
making such determination.

Furthermore, a fundamental legal maxim in interpretation of the law is to avoid
absurdity.

Maxwell on Interpretation of Statutes (12" edition) at page 228 states as follows: -

“where the main object and intention of a statute are clear, it must not
be reduced to a nullity .... the cannons of construction are not so rigid as to
prevent a realistic solution.”



Thus, the District Court should be permitted to hold an inquiry and determine the matter
before Court, pertaining to the payment of compensation claimed by Appellant LRC and
Agalawatte Plantations without any inhibitions and restrictions. Parties should be permitted to
justify their claims before a judicial body in order to arrive at a realistic solution.

Therefore, we hold that the District Court rightly overruled the preliminary
objection raised before the District Court and determined that the District Court has jurisdiction
to go into the issue and ascertain the rightful owners in order for the said persons to draw the
quantum of compensation deposited with the District Court.

In the afore said circumstances, the Questions of Law raised before this Court
are answered as follows: -

(1) A Section 10(1)(a) determination was made by the Divisional Secretary,
based upon the claims preferred by the Appellant and Agalawatte
Plantations.

(i)  Compliance with Section 10(2) did not arise since reference was not
requested by the parties and a determination under Section 10(1)(a) had
already been made which disposes the need to resort to Section 10(1)(b)
of the Act.

(i) The District Court and the High Court did not err since there was no
reason for the Divisional Secretary to have recourse to Section 10(3) in
view of the facts referred to in the above answer.

(iv)  The reference made under Section 33 of the Act was not converted to a
reference under Section 10(1)(b). Therefore, noticing parties or
obtaining further Orders did not arise.

(v)  Section 33 of the Act makes provision for a Divisional Secretary to refer
a matter to the District Court. Therefore, the Divisional Secretary was
not functus when the matter was referred to the District Court.
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We affirm the Order of the Civil Appellate High Court of Kalutara dated 08.02.2011
and the Order of the District Court of Kalutara dated 26.05.2010.

We direct the District Court to hear and determine the reference pertaining to the land
in issue, made under Section 33 of the Land Acquisition Act expeditiously and without any

further delay.

This Order would bind the connected cases bearing SC Appeal No.s 159/2011 to
162/2011.

The Appeal is dismissed with costs fixed at Rs. 25,000/=.

Judge of the Supreme Court

Sisira J de Abrew, J
| agree

Judge of the Supreme Court

Vijith K. Malalgoda, PC J
| agree

Judge of the Supreme Court
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