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Obeyesekere, J

The issue that arises for determination in this application is whether the expulsion of the
Petitioner from the Samagi Jana Balawegaya, a registered political party and the 1%
Respondent to this application, and on whose nomination paper the Petitioner was

elected to Parliament, is valid.

This application was taken up for hearing together with SC (Expulsion) No. 1/2023. While
the factual matters in both applications were almost identical, the legal arguments
presented by the learned President’s Counsel for the Petitioners in each application were
different except for the common complaint that the Petitioner was not afforded a fair

hearing prior to his expulsion from the 1% Respondent.

The Petitioner

The Petitioner states that he holds a diploma in Communication from the University of Sri
Jayawardenapura and is an undergraduate at the Open University. The Petitioner had
initially served as the News Manager and the News Director at two leading television
broadcasting companies. Having entered active politics, the Petitioner had been elected
as a member of the Southern Provincial Council in 2010 and as a Member of Parliament
in 2015, on both occasions as a member of the United National Party, also a registered
political party. At various times between 2015 and 2020, the Petitioner had served as a

Deputy Minister for Telecommunication, Digital Infrastructure and Employment.

The Petitioner states further that the 1%* Respondent was formed in March 2020 and that
he is a founder member of the 1° Respondent as well as a member of its decision making
body known as the Working Committee. The Petitioner had contested the Galle District
at the Parliamentary elections held in August 2020 on the nomination paper of the 1%
Respondent and having secured 47,399 preferential votes, was elected to Parliament as
one of two members elected from the 1% Respondent. It is perhaps important to state
that the 1t Respondent is the single largest party in Opposition in Parliament at the
moment and that its leader, the 3™ Respondent is the Leader of the Opposition in

Parliament.



Political developments in May 2022

The Petitioner states that post Covid-19 and particularly from the early part of 2022, the
Country underwent a period of economic hardship hitherto unseen, with shortages in
fuel, gas and essential food items. The Petitioner claims that depletion of the foreign
currency reserves of the Country led to inflation reaching record numbers culminating
with street protests and civil unrest, and that the Country was heading towards a national
crisis. The Petitioner claims further that in this backdrop and in order to calm the waters,
the then Cabinet of Ministers resigned from office on 4% April 2022. The Petitioner states
however that the protests and civil unrest continued unabated and on 9" May 2022, the
then Prime Minister too resigned from office. As provided by Article 49(1) of the
Constitution, the Cabinet of Ministers stood dissolved with the said resignation.

The Petitioner states that the 3™ Respondent was thereafter invited to accept the post of
Prime Minister. This invitation and the situation prevailing in the Country at that time had
been discussed at the Working Committee meeting of the 15 Respondent held on 10™
May 2022. According to the minutes of the said meeting of the Working Committee [1R2]
which had been attended by the Petitioner, as borne out by the signature sheet of the list
of attendees at the meeting [1R3], the 3" Respondent had informed the membership that
various groups had invited the 1% Respondent to form a Government and that the Chief
Buddhist Prelates had made a strong request for the 3™ Respondent to accept the post of
Prime Minister. After several members had expressed their views, a decision had been
taken that no member of the 1% Respondent shall accept office in a Government formed
by any person other than its leader the 3™ Respondent. The said decision has been

recorded in 1R2 in the following manner:

“@00)® D®ers ®ir VBB eEMOB® SN DBS cSeed DD OB GRS YO

DMOOD @ O, o OB gElod DOy D eWNEEE DERD EMIOHOO®) OwmeD
CIEIMEDS 68)) ONT HNOD O DN GEIDMSDONRY SMIEHOO®) SHWEEH )
OS5 GOPDDBOORN Oew 8590 MDD 0B = ARedwed HBe, VBFOOWR
ee) OB 586 Dnds @O eMOmD (Y AOD iz DO @ GO OB ewisend

o®d 88 SoeHnd gaen Do @E.”



On 12" May 2022, the Member of Parliament elected from the United National Party was
appointed by the then President as the new Prime Minister. With the Working Committee
of the 1°* Respondent having already decided on its stance with regard to its members
joining a Government of which the 1 Respondent was not a party, the 1% Respondent
made a formal announcement by way of a press statement on 16" May 2022 [1R1]
conveying the following decision taken by the Parliamentary group of the 1t Respondent
on that date:

“8 a5 058 mIND OBs HSODL ®MBO coeeH) WO @D, COO Hoid e
DORY 60560, 88 HNROT @A) MO, ©)ISCeRSH HWORW NHES O EHVEED®E
aden 00 E) RO BS5H DHNE® OrededE Sty Hxle oy Ed®.”

Having expressed the view that the 1t Respondent would extend its support to restore
the economy but that it will not join the Government, the 1%t Respondent went on to state
in 1R1 that it would withdraw its support in the event an attempt is made to entice any
Members of Parliament elected from the 1t Respondent to join the Government. Thus,
the position of the Working Committee of the 1% Respondent reached with the

participation of the Petitioner could not have been any clearer.

However, that did not deter the Petitioner, although a member of the 1t Respondent
which was not a part of the then Government in Office, from joining the Government and
being appointed the Cabinet Minister for Labour and Foreign Employment on 20" May
2022. Pursuant to the resignation from office of the then President on 14%™ July 2022,
Parliament, acting in terms of Article 40(1) of the Constitution, had elected the then Prime
Minister as President on 20™ July 2022. A new Prime Minister had thereafter been
appointed on 22" July 2022, and on the same date, the Petitioner had been appointed as
Cabinet Minister of Labour and Foreign Employment, once again of a Government of
which the 1t Respondent was not a member. The Petitioner is currently functioning in

such post.

P2 and restrictions on members of the 1t Respondent

The Constitution of the 1°t Respondent, produced by the Petitioner marked P2, contains

provisions that deal with the consequences that would flow where a member obtains
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membership in other political parties while holding membership in the 1t Respondent,

and joining a Government of which the 1 Respondent is not a party. The relevant

provisions in P2 are set out below:

“3.3 0)0Bernd cONS CEOEIE® SRR ORVBPBO® 100 eMEND O oo, e

35

3.7

3.8

CONY EO®ER SBRND ORVSBOL ERIODEMID O®[6®) OSSN, OdNBS® O®
OPVBDDEE HOE & PREDVH o@ed ove ORBDTON GexiE 6d.

H8c, OPBDERR NNV OWOEeE o0 GHVIBES eMOD Od
OO OWENE 68 eroIEd mDNnE 88 i MOy EI®
=0o)eans e DO MO OISHPE CMDE WM.

DEe, EPBWERY DADN)NMO BFREEES S0 GAVBHHRDS eMOD 60N 6EGSIEM
oPenD 6] 6059 EHrOIR oen DBS IR WOy YD MHRODD ) OIS
MDD 6] ST IR HHRMNRIO 66 HHERIMK £IOR 6] HHEDID® £1eDD
omE 500 o)) EHERIN £15eD ADD FIHEds QM® HO® e®) eaMDE WM.

DEe, EPBWERY DADN)NMO VFOEEES S0 GAVBHHRDS EMOD 60N 6EGSIEM
oPen 66 609X 6EHrOIRd onens D&% 86908 YD ©SCeRSHED 6 o)
OMDD 6 ST IR FINDDND 68 DeBrD EHERI®®H IR 68 EMEDIDD
ieds oI SO0 e H®mE®IMn £Ieds DD GIHEDd LM® HO® ®) eMDE

4

@OG.

Thus, it would appear that obtaining membership of another political party while being a

member of the 1% Respondent would result in the automatic cancellation of membership

in the 1%t Respondent. Furthermore, no member of the 1t Respondent shall accept office,

join or assist a Government of which the 1%t Respondent is not a member without the

prior approval of the Working Committee of the 1% Respondent. It is a violation of the

latter that (a) led to the suspension of the membership of the Petitioner in the 1°

Respondent in the first instance, (b) formed the basis of the charge sheet that was issued

to the Petitioner, and (c) culminated in the expulsion of the Petitioner from the 1%

Respondent.

Suspension of the membership of the Petitioner and calling for explanation

Paragraph 3.13 of P2 provides as follows:



“313 oteed 0P 0PVBmeny DHw WASORVW BEWO B VOO 65 wm HOSIDWEE,

oeeld cold mnen 6 ON®D He®) O:P O DBWO OHD BrOO D
Qo) DD e MHEVEO 608 KH GOSIONE €, O MDVBLRIGE e DS
D@ 5890 8§ oPRHNCHS ove ODSVEE®S HeHmnd WOF DR e
DRWEO VRO B gm0, O HOI® €, O VBWK) OB HeHHD WOIE &)
Hoad, 089 DOE £oR &, WILBNMO VTR OO0 GETOS DE Vo) MO
Dam3)0md OFOEE D8 O° ouie PBNK) HPRFNEHES BB @Y PEO BLOO BB

Qoe.”
The above provision consists of two tiers of disciplinary control. The first is that the leader
of the 1 Respondent has been empowered to suspend on his own initiative the
membership of any member who has breached party discipline and to call for an
explanation from such member or request such member to show cause. The leader of the
1%t Respondent is thereafter required to place such material before the Working
Committee of the 1% Respondent, thus bringing the first tier to an end. The second tier
commences upon such material being placed before the Working Committee and obliges
the Working Committee to decide on the future course of action with regard to such

member.

With it being clear that the Petitioner had acted contrary to Paragraphs 3.5, 3.7 and 3.8
of P2, the 3™ Respondent, acting in terms of the powers vested in him in terms of the
aforementioned Paragraph 3.13 of P2, suspended with immediate effect the membership
of the Petitioner in the 15 Respondent by his letter dated 20" May 2024 [P4(a)]. The
Petitioner has not challenged, either in this application or before any other forum, the
above suspension of his membership.

P4(a) reads as follows:

“008 = AREDHVH oe OPVBHHOG &Y O

006 =& AEedrn cien D8y S6QDy emEAD MHIFROD DHPYOT MO EMOD KQV)
00 cen OB BDOMe WO SAWE. O6EC OPdde FEWLBOO® Owewns 88590
Qe MIRED ANO g3 QYown R OB oueed mixDWS dHOEed oo
GoR8nds) emod @O &Y.

8 g5 A2 D88 ceed Do ) HOPE BeWO B VO 65 wm emds €, oveed
cold vuon 6m OO Ge®) VD HeOHD DHPD BHOO VWY Y D ®) ®HO 65 O
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B ¢, oie D3DE0D 313 DOFIDH OGS ®) O ©dd i PEDE QWMOD AV e
0ORBDBO0 DR gBHIDR.”

By the same letter P4(a), the 3™ Respondent had requested the Petitioner to show cause,
thus affording the Petitioner an opportunity of placing his side of the story and setting in
motion the process of affording the Petitioner a fair hearing prior to any decision relating
to his membership in the 1% Respondent being taken by the Working Committee. The

relevant paragraph in P4(a) reads as follows:

“©06 s deeDun D8s 85D emMER® NIADD DHPOT BIO EABDD @Y VOV SIS

B8 BHO® 6m® HVWE O HOMKLO O0HD s AR D88 O5E DP&w dmw)
CODBOOX) 6Re 88907 @Y MFRED MDD GODS DHPOD MO OISR o
0306060 3.5 om/e®] 3.7 em/em) 3.11 DvSH cARrvmn HoeRs cweed daw WASO®
0Ps5Newns VO Hemnd BOEF £SO GrEed, 9 Do) ¥R BBw @ t» &8O
o oD MERES NET ©) On CDNO EIDPD HEEDD P8 cie O3DEMNEd 3.13

OOSFD® BOes ®) 6dm &dd I8 VDR LWMOD RS RO 150 ©ed.”

While stating that he does not agree with the contents of P4(a), the Petitioner, by his
letter dated 26" May 2022 [1R8] sought an extension of 30 days to respond to P4(a). The
Petitioner claims that he submitted his explanation by letter dated 24" June 2022 [P5(b)]
wherein he explained the circumstances that led him to join the Government on 20™" May
2022. While the receipt of P5(b) has been denied by the 1° Respondent, | must observe
that P5(b) does not bear the signature of the Petitioner nor has the Petitioner submitted

any proof to establish that P5(b) was in fact sent to either of the three Respondents.

Appointment of a Disciplinary Committee

Paragraph 3.13 of P2 requires the 3™ Respondent to place his decision to suspend, as well
as the response of the Petitioner, if any, before the Working Committee of the 1°
Respondent to enable the Working Committee to decide on the future course of action.
By letter dated 15" November 2022 [P4(b)], the 2" Respondent informed the Petitioner

as follows:

“20 988 0B ©» PEEDVN oeeld DHr POCHER CEH DRSO BeWO §iB VOOE,
o®/e)) OB CEE®GE WO &H RDIE, 6m(e®) AOEMHE Dow Dedid) Hudw &eemO



g ROOe o®/e®) aLMO VFDED HBRD «T0 e ABS VO OUERD Dmw
s0enn Oy SO0 a0 BIRED HOF® MO ETM.

& a0 WO BOD Dan «=Ouoemns S0 Don «letn OICES @Elses O™
CRHD o O3DENED oSoesm QMOD CMNEH Hber HES CoMOD SHm omISS
Dwewsie, SMAES SHSer, T SCS8S oo 5HBer 0edE OuoHe o VHBOOIS
0BDBS € O 0t Dk VFMOEXE WaMBNWMO BAED DB &5 DO &,

8 gx® RO BOO crdisied 8 Davn slueinn 0P dan PHNED D88 OOy

n

go.

The Petitioner did not reply to P4(b).

Disciplinary proceedings

The Chairman of the Disciplinary Committee had accordingly informed the Petitioner by
letter dated 12" January 2023 [1R10a] that the disciplinary inquiry has been scheduled
for 24™ January 2023 at the head office of the 1% Respondent, that the Petitioner is
entitled to be represented by an Attorney-at-Law and that his presence is mandatory. A
copy of the charge sheet signed by the Chairman of the Disciplinary Committee had been

annexed to 1R10a.

Even though 1R10a is said to have been served on the Petitioner in Parliament, the
Petitioner did not respond to 1R10a nor did he present himself before the Disciplinary
Committee on 24™ January 2023. The Disciplinary Committee did not proceed with the
inquiry, although it was within their power to do so since 1R10a had been personally
delivered to the Petitioner. By letter dated 5" February 2023 [P4(c)], the Chairman of the
Disciplinary Committee had once again requested the presence of the Petitioner at a
hearing scheduled for 24" February 2023. It was also conveyed by P4(c) that the presence
of the Petitioner is mandatory and that any failure will result in the inquiry proceeding ex-

parte.

The Petitioner responded to P4(c) by letter dated 23 February 2023 [P5(a)] in which he
stated that he is not in receipt of 1R10a and the charge sheet annexed thereto, and that
in any event, the inquiry be postponed as he has a previously scheduled meeting on that

date. The Disciplinary Committee had acceded to the said request of the Petitioner and
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by letter dated 15" March 2023 [P4(d)] re-submitted the charge sheet [P4(e)] and
informed the Petitioner that, (a) the Committee has agreed to re-schedule the disciplinary
inquiry for either 4" April 2023 or 26 April 2023, and (b) the Petitioner may choose one
of the said two dates convenient to him and inform his decision to the Disciplinary
Committee by 27" March 2023. The Petitioner was informed further that if he fails to
respond, the inquiry would commence on 4" April 2023 and in the event he is not present

on that date, the inquiry would proceed in his absence.

The Petitioner claims that he responded to P4(d) by letter dated 27" March 2023 [P5(c)]
sent through an Attorney-at-Law. P5(c) is not on a letter head of an Attorney-at-Law nor
does it contain the name or the signature of the sender. P5(c) sought the withdrawal of
P4(d) on the basis that the Disciplinary Committee has no legal authority to conduct an
inquiry, even though P5(c) did not elaborate any further. Thus, even if one accepts that
P5(c) was sent by or on behalf of the Petitioner, it is clear that having submitted himself
to the jurisdiction of the Disciplinary Committee by P5(a), the Petitioner had a change of
mind and was not going to participate at the proceedings before the Disciplinary

Committee.

The events of 4™ April 2023

Two important events took place on 4" April 2023.

The first important event that took place on 4™ April 2023 is the filing of action by the
Petitioner in the District Court of Nugegoda [Case No. SPL/624/2023] against the General
Secretary of the 1% Respondent, the Chairman of the Disciplinary Committee and the
leader of the 1t Respondent, naming them as the 1%, 2"¢ and 3" defendants, respectively.
Of the said defendants, the 1%t and 3™ defendants are before this Court as the 2"¥ and 3™
Respondents. A copy of the plaint has been tendered marked ‘P8’.

The Petitioner had sought a declaration that the charge sheet P4(e) is null and void and
inter alia a permanent injunction, interim injunction and an enjoining order preventing
the three defendants from taking any disciplinary action against the Petitioner based on
the charge sheet and P4(d). Although the Petitioner claims that he obtained an enjoining

11



order on the same date, the Petitioner has not tendered a copy of the order delivered by
the District Court. However, it is admitted that the Instructing Attorney-at-Law of the
Petitioner had not taken steps to have the said enjoining order served on the Disciplinary
Committee or to apprise the Disciplinary Committee of such order. Thus, when the
Disciplinary Committee commenced its sittings at 4pm on 4™ April 2023, there was no
impediment to it proceeding with the inquiry against the Petitioner.

This brings me to the second important event that took place on 4™ April 2023, that being,
notwithstanding P5(c), the proceedings of the Disciplinary Committee commenced as
scheduled at 4pm on 4% April 2023. The proceedings of that date have been marked as
‘1R20’. Having recorded the fact that the Petitioner has not indicated which of the two
days proposed in P4(d) are convenient to him and that the Petitioner is absent, the
Disciplinary Committee had decided to proceed with the inquiry in the absence of the
Petitioner. The Prosecuting Officer had led the evidence of the 2" Respondent and
produced some of the above documents to establish that the Petitioner had violated the
provisions of P2 by accepting a ministerial portfolio in a Government of which the 1%t

Respondent was not a member.

The decision of the Disciplinary Committee has been tendered with the Statement of
Objections marked ‘AR21’. | have examined 1R21 and it is clear that the Disciplinary
Committee has considered the evidence, both oral and documentary, and thereafter
found the Petitioner guilty of all charges for the reasons recorded therein. | must state
that the Petitioner does not impugn the findings of the Disciplinary Committee, and for

good reason.

Decision of the Working Committee and the expulsion of the Petitioner

The 3™ Respondent states that acting in terms of the powers vested in him by paragraph
13.3(xx) of P2, he summoned a meeting of the Working Committee for 18™ July 2023. An
extract of the minutes of the said meeting was tendered with the Statement of Objections
of the 1%t — 3™ Respondents [1R26], and the minutes themselves [X1] together with the
signature sheet of the attendees [X2] were tendered thereafter supported by an affidavit

of the 3 Respondent. It is clear from the said minutes that the Chairman of the
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Disciplinary Committee had presented 1R21 to the 3™ Respondent and that in the
absence of the 2" Respondent, a summary of the report had been presented to the
Working Committee by the Deputy General Secretary of the 1t Respondent. Having
considered the said findings, the members of the Working Committee had unanimously

decided to expel the Petitioner from the 15 Respondent.

This decision of the Working Committee has been communicated to the Petitioner by
letter dated 18" July 2023 signed by the 3™ Respondent [P9].

Article 99(13)(a) of the Constitution and its proviso

The consequences that follow an expulsion of a Member of Parliament from the
membership of the political party or independent group from which he was elected have
been set out in Article 99(13)(a) of the Constitution.

Article 99(13)(a) reads as follows:

“Where a Member of Parliament ceases, by resignation, expulsion or otherwise, to
be a member of a recognized political party or independent group on whose
nomination paper (hereinafter referred to as the “relevant nomination paper”) his
name appeared at the time of his becoming such Member of Parliament, his seat
shall become vacant upon the expiration of a period of one month from the date of

his ceasing to be such member:

Provided that in the case of the expulsion of a Member of Parliament his seat shall
not become vacant if prior to the expiration of the said period of one month he
applies to the Supreme Court by petition in writing, and the Supreme Court upon
such application determines that such expulsion was invalid. Such petition shall be
inquired into by three Judges of the Supreme Court who shall make their
determination within two months of the filing of such petition. Where the Supreme
Court determines that the expulsion was valid the vacancy shall occur from the date

of such determination.” [emphasis added]
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The Petitioner, aggrieved by P9, invoked the above jurisdiction of this Court by his petition
filed on 15 August 2023. While the principal relief sought is a declaration that the
decision to expel the Petitioner as communicated by P9 is invalid, the Petitioner has also
sought a declaration that the constitution and/or appointment of the Disciplinary
Committee, and the charge sheet issued by such Committee is in violation of the
Constitution of the 1° Respondent and is thereby of no force or avail in law.

The nature of the jurisdiction of this Court

Prior to considering the several arguments presented by the learned President’s Counsel
for the Petitioner, there are two matters that | must briefly discuss in order to place in
context the manner in which | must consider the several issues that have been raised in

this application.

The first is the nature of the jurisdiction of this Court when an application is made under
Article 99(13)(a) of the Constitution. In Gamini Dissanayake v M. C. M. Kaleel and Others
[(1993) 2 Sri LR 135; at page 198], Mark Fernando, J in the minority judgment stated as

follows:

“Our jurisdiction under Article 99(13)(a) is not a form of judicial review, or even of
appeal, but rather an original jurisdiction analogous to an action for a declaration,
though it is clearly not a re-hearing. Are we concerned only with the decision-
making process, or must we also look at the decision itself? Article 99(13)(a) requires
us to decide whether the expulsion was valid or invalid, some consideration of the

merits is obviously required....” [emphasis added]

In the majority judgment delivered by this Court in Tilak Karunaratne v Mrs. Sirimavo
Bandaranaike and Others [(1993) 2 Sri LR 90; at pages 101-102], Dheeraratne, J stated
that:

“The nature of the jurisdiction conferred on the Supreme Court in terms of the proviso
to Article 99(13)(a) is indeed unique in character; it calls for a determination that
expulsion of a Member of Parliament from a recognized political party on whose
nomination paper his name appeared at the time of his becoming such Member of
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Parliament, was valid or invalid. If the expulsion is determined to be valid, the seat
of the Member of Parliament becomes vacant. It is this seriousness of the
consequence of expulsion which has prompted the framers of the Constitution to
invest that unique original jurisdiction in the highest court of the Island, so that a
Member of Parliament may be amply shielded from being expelled from his own
party unlawfully and/or capriciously. It is not disputed that this courts jurisdiction
includes, an investigation into the requisite competence of the expelling authority;
an investigation as to whether the expelling authority followed the procedure, if any,
which was mandatory in nature; an investigation as to whether there was breach of
principles of natural justice in the decision making process; and an investigation as
to whether in the event of grounds of expulsion being specified by way of charges at
a domestic inquiry, the member was expelled on some other grounds which were not

so specified....” [emphasis added]

Having thereafter considered the submission of Mr. H.L. De Silva, PC appearing for the
respondents in that application that although Court could interfere if the decision of the
expelling authority was unreasonable in the 'Wednesbury sense', but since the decision
to expel the petitioner was a political decision judges should not enter the political
thicket, Dheeraratne, J stated that “Our jurisdiction appears to be wider; it is an original
jurisdiction on which no limitations have been placed by Article 99(13)(a)” and referred
to the above passage of Mark Fernando, J in Dissanayake in support of his position. | must
state that the views expressed by Mark Fernando, J have been referred to in almost every
judgment delivered by this Court where the applicability of the proviso to Article 99(13)(a)

has been considered.

In Zainul Abdeen Nazeer Ahamed v The Sri Lanka Muslim Congress and Others [SC
Expulsion No. 01/2022; SC minutes of 6™ October 2023] Padman Surasena, J considered
inter alia the above decisions and the decisions in Ameer Ali and Others v Sri Lanka
Muslim Congress and Others [(2006) 1 Sri LR 189], Sarath Amunugama and Others v Karu
Jayasuriya, Chairman UNP and Others [(2000) 1 Sri LR 172] and Perumpulli Hewage
Piyasena v lllankai Thamil Arsukachchi and Others [(2012) 1 Sri LR 215] and stated as

follows:
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“Thus, this court in all the previous cases has consistently taken and maintained the
position that the nature of the jurisdiction this Court conferred on it by Article
99(13)(a) of the Constitution: is not a form of judicial review; is not even in the form
of an appeal; is rather an original jurisdiction analogous to an action for a
declaration; is not a re-hearing; is indeed unique in character and original in nature
vested in the highest Court of the island; is a very wide jurisdiction; is an original
jurisdiction on which no limitations have been placed by Article 99(13)(a); is sui
generis; is original and exclusive; is a jurisdiction to determine the validity or
otherwise of an expulsion in terms of the proviso to Article 99(13)(a) of the
Constitution; is neither injunctive nor discretionary; is indeed unique in character.

I agree with the above views consistently taken by this Court.” [emphasis added]

Standard of review

The second matter that | wish to address at the outset is the standard of review. In
Rambukwella v United National Party and Others [(2007) 2 Sri LR 329; at page 341], this
Court was confronted with the submission of the respondent that a political party is a

private organisation consisting of its members who come together on the basis of a
constitution of such Party and hence the expulsion of a member should be viewed from
the same perspective as that of a member from a private club without introducing the
high standard of review that apply in Public Law, and the opposing submission that in
view of the serious impact that an expulsion has on the rights of the member the standard

of review must be the same as under Public Law.

Chief Justice Sarath Silva, having considered the above submissions in the light of Section
7 of the Parliamentary Elections Act No.1 of 1981, the law relating to expulsion of a
Member of Parliament from his or her membership of the political party on whose ticket
such member was elected as it stood prior to the present Constitution of 1978 and the

evolution of Article 99, held as follows:

“In view of the change of the Electrical System effected by the Fourteenth
Amendment the review of the validity of a decision of expulsion has to be, in my

view, now considered not only from the perspective of a vacation of the seat of the
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Member in Parliament but also from the perspective of the impact on the Electorate
from which he was declared on the basis of preferential votes cast in his favour. As
a result of the expulsion by the Party the voters preferred candidate is removed
from his seat in Parliament and replaced by a candidate who at the original
election failed to obtain adequate preferential votes to gain election to
Parliament. In short the winning candidate is replaced by a candidate who has lost,
as a result of the expulsion. Thus in consequence of the expulsion not only the
member loses his seat in Parliament but also there is a subversion of
the preference indicated by the electors in exercising their franchise. In view of
these far reaching consequences | am inclined to agree with the submission of Mr.
Wijesinghe, that the standard of review of a decision of expulsion should be
akin to that applicable to the review of the action of an authority empowered to
decide on the rights of persons in Public Law. Generally such review comes with the

rubric of Administrative Law.” [emphasis added]

| must state that the cumulative effect of the aforementioned views expressed by this
Court over the last thirty plus years, with which | am in agreement, is that the jurisdiction
conferred on this Court by the proviso to Article 99(13)(a) is indeed extremely wide and
that the level of scrutiny is equally high. Having said so, | must lay down three matters
that | wish to be guided by, in considering the several matters raised by the parties in this

application.

Jurisdiction is not discretionary

The firstis that the power conferred by the proviso to Article 99(13)(a) is not discretionary
in nature and hence, | shall refrain from venturing into a consideration of any arguments
that may be taken when this Court is exercising a discretionary jurisdiction. As in this

application, an allegation was raised in Perumpulli Hewage Piyasena v llankai Tamil

Arasu Kadchi [supra] that the Petitioner has suppressed or misrepresented material facts.
Saleem Marsoof, PC, J having considered that issue, held as follows:

“It is, however, unnecessary to probe deep into the submissions and counter

submissions of learned Counsel on these contentious matters, as in my considered
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opinion, the jurisdiction of this Court to determine the validity or otherwise of an
expulsion in terms of the proviso to Article 99(13)(a) of the Constitution is neither
injunctive nor discretionary, and does not necessitate any inquiry into the conduct of
the person invoking the said jurisdiction. Indeed, the mechanism provided by the said
article to an expelled Member of Parliament to effectively have the date of vacation
of his seat postponed for a further period not exceeding two months pending the
determination by this Court of its validity or invalidity, does not necessarily confer on
it a discretionary character as contended by the learned President's Counsel for the
3 Respondent, as that is an automatic stay of vacation of seat mandated by the
Constitution, and is not dependent on the exercise of any discretion by Court. This
stay of vacation of seat is not granted by Court, but is conferred by the Constitution
itself.

The jurisdiction of this Court Conferred by Article 99(13)(a) of the Constitution is sui
generis, original and exclusive, and does not confer any discretion to this Court to
dismiss inlimine an application filed there under merely on the ground of
suppression or misrepresentation of material facts, as in cases involving injunctive

relief or applications for prerogative writs.” [page 222]

“I am therefore of the opinion that even in a case where there is cogent evidence to
establish that an expelled Member of Parliament did not come to Court with clean
hands, if this Court finds that the purported expulsion is invalid, "his seat shall not
become vacant" and he will continue to hold office, and this Court does not have the
discretion to make a contrary determination on the sole ground of suppression
misrepresentation of material facts, or dismiss the application in limine. | am of the
opinion that it is therefore not necessary to make any findings in regard to the
question whether the Petitioner has suppressed or misrepresented any material facts
in his petition or in the course of the hearing, and accordingly, the preliminary
objection raised by the 3" Respondent has to be overruled.” [pages 223-224]

Similarly, I am not inclined to uphold the submission of the learned President’s Counsel
for the 15t and 2" Respondents and the learned Counsel for the 3™ Respondent that the

members of the Working Committee should have been named as respondents to this
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application. While serving as a Judge of the Court of Appeal, | have considered this
identical submission in Porakara Mudiyanselage Aruna Samantha Kumara v T.A.C.N.
Thalangama and Others [CA (Writ) Application No. 238/2020; CA minutes of 215 May

2021] where an expulsion of a member of a local authority by the political party to which

such member belonged was challenged in a writ application filed in terms of Article 140
of the Constitution. With the jurisdiction vested in the Court of Appeal being discretionary
and with the petitioners in that case having named as respondents some of the members
of the working committee of the respondent political party and having sought permission
to add the other members though a ruling had not been made, | exercised my discretion
in favour of the petitioners and over ruled such objection inter alia for the following

reasons:

(a) The failure to name all members of the Working Committee as Respondents has not

prejudiced those who have been named/not named as Respondents; and

(b) The reasons for the expulsion can still be placed before this Court by the members
who have been added as Respondents.

| would go a step further in this application by stating that | am exercising a
Constitutionally vested jurisdiction which involves no discretion and that given what is
being challenged is the decision of a political party to expel from its membership a
Member of Parliament, the presence before this Court of the political party itself together
with its General Secretary and its Leader would suffice in the Respondents seeking to
justify the grounds for the expulsion.

Merits of the decision

The second matter that | shall be guided by is that although the merits of the decision to
expel a member can be examined and has in fact been examined in several previous
applications and can be examined in future applications as well, given the width and
breadth of the jurisdiction of this Court, | must exercise caution in venturing into the arena
of considering the merits of the decision that led to an expulsion of a Member of
Parliament, especially in an application such as this where the violation is apparent and
arises as a matter of policy on the part of the 1t Respondent.
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Mr. M. A. Sumanthiran, the learned President’s Counsel for the 1t Respondent submitted
that what has now happened is a tragi-comedy in that the Petitioner, having been elected
to Parliament on the nomination list of the 1t Respondent, violates the Constitution of
the 1 Respondent, crosses the aisle of Parliament, sits on the Government benches
having accepted ministerial office, votes with the Government and is now challenging his
expulsion from the Opposition ranks. He submitted further that the People do not elect a
Member of Parliament intending them to cross the aisle from side to side to satisfy their
personal whims and fancies and destroying the very fabric of an electoral system, and for
that reason, party discipline is extremely important for the effective functioning of a
political party and that primacy must be given to the political party over an elected

member.

Kulatunga, J in Jayatillake and Another v Kaleel and Others [(1994) 1 Sri LR 319; at page
400] held that, “In handling a crisis of the magnitude faced by the respondents and in

dealing with men of the petitioners' caliber, a political party must be allowed a discretion
to decide what sanctions are appropriate for violations of Party discipline; and if the
Party decides, bona fide, to expel any member guilty of repudiating the Party, as the
petitioners have done, this Court will not in the exercise of its constitutional jurisdiction
impose such member on the Party. If that is done, Parliamentary Government based on

the Political Party System will become unworkable.” [emphasis added]

In Tilak Karunaratne v Mrs. Sirimavo Bandaranaike and Others [supra; at page 111]

Dheeraratne, J stated further that:

“A political party is a voluntary association of individuals who have come together
with the avowed object of securing political power on agreed policies and a
leadership. Cohesion is a sine qua non of success and stability whether a political
party is in power or in the opposition. To foster party cohesion discipline among its
members becomes absolutely necessary. Party disintegration has to be arrested by
firm disciplinary measures that include expulsion which Article 99(13)(a) of our
Constitution itself recognizes. The members of a party are bound together by a

contract which is usually the party constitution, from which arises contractual
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obligations of the membership. These obligations are either express or implied.”

[emphasis added]

A similar view has been expressed in Dissanayake [supra; at page 138], where Kulatunga,
J stated that, “Our Constitution confers primacy to the political party as against the
individual M.P. The party carries the mandate of the electors and in turn gives a
mandate to the M.P. The exercise of the rights of the petitioners qua MP's is subordinate
to the requirements of party discipline and their freedom to agitate matters in public is
constrained by reason of their obligations to the party which they have freely undertaken
to honour.” Ms. Sureka Ahmed Jayasinghe, the learned Senior State Counsel appearing
for the 4™ — 9" Respondents submitted that this amorphous ‘mandate of the people’
argument should not be used to undermine party discipline which, as made evident by

such offices as party whips, is integral to our democratic form of government.

In this background, | am of the view that much deference as possible must be shown to
the decision of the political party when it says that one of its members have violated its
constitution and that it can no longer have that person as a member of that party. As
submitted by Mr. Hejaaz Hizbullah, the learned Counsel for the 3™ Respondent, to
demand that SJB continue to keep the Petitioner as a member of the party is like forcing a
cricket team to share the dressing room with a player from the other side. Unless in
exceptional circumstances such as where malice or bias on the part of the decision maker
is alleged and such allegations are supported by cogent evidence or where the expulsion
is unlawful or capricious or the reasons given for the expulsion are flimsy, farfetched or
imaginary, | am of the view that the merits of the decision that culminated in an expulsion
is a matter that is best left within the domain of the relevant political party. As Kulatunga,

J stated in_Jayatilake and Another v Kaleel and Others [supra; at page 234], “a political

party must be allowed a discretion to decide what sanctions are appropriate for violations
of Party discipline.”

| must perhaps state that in this application, the necessity for this Court to examine the
merits does not arise for two reasons. The first is that the reason for the expulsion is very
clear and needs no further consideration. Party discipline is paramount and as submitted

by the learned Senior State Counsel, there has been an unambiguous violation of an
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unambiguous rule by the Petitioner. The Petitioner was a founder member of the 1%
Respondent and ought to have been fully conversant with the provisions of its
constitution. Having been present at the Working Committee meeting on 10" May 2022,
the Petitioner was privy to the decision taken at such meeting that no member shall
accept any post in a Government of which the 1 Respondent is not a party.
Notwithstanding, he joins such a Government 12 days later. The second reason is that the
Petitioner himself has not sought to impugn the decision on its merits at any stage of the
process that commenced on 20" May 2022, except perhaps the explanation said to have
been offered by P5(b).

Compliance with procedure

The third matter that | shall be guided by is that | must be satisfied that there has been
substantial compliance with the procedure laid down in the constitution of the 1%

Respondent, for the following reasons:

(a) The relationship between the Petitioner and the 1t Respondent is contractual and
the Petitioner is entitled to demand that the contractual provisions be followed and
adhered to;

(b) Thestandard of review is akin to that of an application where the principles of Public

Law would apply;

(c) The consequence that follow an expulsion have an impact not only on the Petitioner

but also on those who voted for him.

In Dissanayake [supra; page 234], Kulatunga, J observed that, “The right of a Member of
Parliament to relief under Article 99(13)(a) is a legal right and forms part of his
constitutional rights as a Member of Parliament.” A similar view was expressed in Safiul
Muthunabeen Mohamed Muszhaaraff v S. Suairdeen and Others [SC Expulsion No.
02/2022; SC minutes of 29" February, 2024] where Priyantha Jayawardena, PC, J held
that:
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“Members of the Parliament exercise the sovereignty of the People. Further, they
represent the voters/people in the country in Parliament. However, if a Member of
Parliament is expelled from the party, he will lose his seat in Parliament. Hence it is
imperative to hold a proper disciplinary inquiry before a decision is taken to expel a
member from a political party. Furthermore, it is necessary to give a fair hearing to

the member at the disciplinary inquiry.”

Arguments of the Petitioner

Mr. Faiszer Musthapha, the learned President’s Counsel for the Petitioner presented the

following four principal arguments before us:

(1) The Petitioner has not been expelled by and/or from the 15t Respondent in that the

terminology that has been used in P9 is wrong;

(2) The impugned decision of the Working Committee of the 1% Respondent is violative
of the enjoining order issued by the District Court of Nugegoda in Case No.
SPL/624/2023;

(3) The procedure laid down in P2 has not been followed, in that the Disciplinary
Committee has not been appointed by the Working Committee;

(4) The Petitioner has not been afforded a hearing by the 1% Respondent and/or its

Working Committee and/or the Disciplinary Committee.

The Petitioner has not been expelled from the 15t Respondent

In terms of Article 99(13)(a), where a Member of Parliament ceases to be a member of a
recognised political party or independent group on whose nomination paper his name
appeared at the time of his becoming such Member of Parliament, by resignation,
expulsion or otherwise, his seat shall become vacant upon the expiration of a period of
one month from the date of his ceasing to be such member. Thus, the Constitutional
requirement is that the cessation of membership must occur either by resignation,

expulsion or otherwise, which means in any other manner. The Sinhala wording used is
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“98@ acded®s em)) oo Do o) s esindis S ex) amd § godsd®n”. Having said
that, the jurisdiction of this Court which has been conferred by the proviso to such Article
is limited, for obvious reasons, to expulsion. Thus, any argument that a Member of
Parliament has ceased to be a member of a political party other than by expulsion would
mean that the proviso would not apply and such cessation cannot be challenged before
this Court.

Be that as it may, the first submission of the learned President’s Counsel for the Petitioner

was that:

(a) theimpugned letter P9 is not a letter of expulsion in that the terminology used in P9
does not reflect the terminology used in P2, and for that reason, P9 is not in

accordance with the provisions of P2; and

(b) asthe Petitioner has not been expelled, the disqualification in Article 99(13)(a) does
not apply to the Petitioner.

The learned President’s Counsel for the Petitioner thereafter drew our attention to

Paragraph 3.12 of P2 which reads as follows:

“Daomd OFREr 988 dHn IY oTwEe u o0 O° D OY OB EMeed

H5Se€® eBERD cv® o 0VBmenned oN® EPVSHTOR oIHPOVO emi ©d
0RBweny oiie PBnDOens eHOBRD o Hen ¢dad Do Hwerde @iSHRD

DIDDVMO VWAL L GHBes®.”

It was the position of the learned President’s Counsel for the Petitioner that in terms of
P2, the Working Committee, having considered the report of the Disciplinary Committee,
can arrive at three possible decisions, namely to suspend the member, expel the member
or take any other appropriate disciplinary action against such member.

According to the 15t — 3™ Respondents, the Working Committee, having considered the

report of the Disciplinary Committee had arrived at the following decision — vide 1R26:

“8 650 oaBn dmn 0 09D SO ©o3 DCHOS ek HPem HORVOT OB
2000 dmn olle®n AWAEEE HOWL 6H HCE® HED AR BB o VEED®®
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00006 3(12) O5065060 £5H©IE® OMOD WORM WOV OO MED &B) &S gamsie,
oM e @O PFOEes emioges MRS da® MNHSMO Pam) ciie OIPBHTOene
em0®) &R0 vt ®See OXSHoLEN) NHNOS OB crism) WO e oo &F ewisend
83 0y VBN OB &S00 WO E©E.

8 ewicaw 5P 6O = YEEDXWEE WaLHNMD BFAED 2023-07-18 O €» OB «»
RRED®KH O3DEDOREE 3(12) D5DEDEdD oHmiem MOD DORH DOBN ®Or MED &
o008 pose Pom on @O dgwEed emioged MRS PaE MMEBMO Pom OB
= dEedwed site PBnuoens emOs) ®HIORD o =& PEED®ed WanBRMD

OHNEXNO SnesHnd HOM® wom @E."

Thus, the unanimous decision of the Working Committee of the 1°* Respondent was that
the Petitioner shall be expelled from the 1% Respondent. To that extent, the decision of

the Working Committee is clear and is in accordance with P2.

The last three paragraphs of the impugned letter P9 by which the above decision was
conveyed by the 3™ Respondent to the Petitioner reads as follows:

“Dmn alem WAL 9 EHEEE Fwedrdnd dmn «lemn cOse) duwn o&liSegn

DS0® ®) eOm PETD DO gim. OB Daw VIMARK «=0nezn DSOD 65D edicem oPedd
oems edica 08 AR OEDOr DD Dk =0negn BFRERD HOI® MO &IM.

006 SoVEEDH OBBEE MLD R OBNe OSDEDD LWMOD ® &0 «dd &g PEDR oY
®) 98 & 88e 2023.07.18 O €5 oeed DIMBNMO BFAERD 6O LSS DO ET.

& o DIHMO VFARE OB 006 «aPVEEDH oe OxOEMed 3:10 311 312 o
313 D3 QMOD OFm Ec SHOM DHOML Om D iy oped weHmHs diem
BEERO® BiCEDmOr DD aad B aid O ARV cie HRBDBOW & T B0 Huiem

0 =0 DN DO OO DO OB e15® ed.”

Furthermore, the above decision of the Working Committee has been conveyed by the
37 Respondent to the Chairman, Election Commission [1R28a] and the Secretary General
of Parliament [1R28b]. In both letters:

(@) The caption reads as follows: “@ge mmeEmd s ©SReRsly VSBHOOWeE e
ORVBDTO0 geditd HOP PSS ;
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(b) The final paragraph reads as follows: “8 g® &8 ge oMEPTMO 0o SPedDsy
ASBDOOW VD Poews @O HOP oPFens gdus @E0 BHW A v eE®
YDE®S gm) DTN 9CE B0

The learned President’s Counsel for the Petitioner submitted that the terminology used
in P9 [e®® $0®] as well asin 1R28a and 1R28b [gexied 50® / @0d H§O®)] are different
to that in P2 and for that reason, P9 is not a valid letter of expulsion. However, the word,
“ean0a®®)” has been defined in the “@&eds e Bemwe @de, ewi®n” to include the word,
“9ba) @Om®)”. | must state that even if there is any discrepancy in the terminology, what
is critical in terms of P2 is the decision of the Working Committee and not the use of the
specific terminology when the said decision is conveyed. The unanimous decision of the
Working Committee, as borne out by 1R26 was to expel the Petitioner. There is no doubt
about that.

Having said so, on the face of it, the terminology used in P9 is not the same terminology
used in P2. However, the word, ‘e®®8®’ in Paragraph 3.12 means to expel a person and
the word, ‘@®e®’ in P9 means to ban someone, with the result that such person loses his
membership in the political party. Both words convey the same intention and effect, that
the Petitioner has ceased to be a member of the 1% Respondent. The decision of the
Working Committee and its conveyance by P9 are amply sufficient to trigger the
provisions of Article 99(13)(a) and its proviso. In these circumstances, | am satisfied that
the Petitioner has ceased to be a member of the 15t Respondent as a result of his expulsion
by its Working Committee. | therefore see no merit in the first argument of the learned

President’s Counsel for the Petitioner.

Violation of the enjoining order

The second argument of the learned President’s Counsel for the Petitioner was that the
impugned decision of the Working Committee of the 1t Respondent taken at its meeting
held on 18™ July, 2023 contravenes the enjoining order issued by the District Court of
Nugegoda in Case No. SPL/624/2023.

| have already referred to the fact that having afforded the Petitioner two opportunities

of presenting his defence, the Disciplinary Committee issued an ultimatum to the

26



Petitioner by its letter dated 15" March 2023 marked P4(d) to present himself before the
said Committee and that the Petitioner was even afforded the courtesy of choosing the
date of the inquiry.

In his plaint filed on 4™ April 2023, the Petitioner, in referring to the three Defendants,
had stated in paragraph 3 of the plaint [P8] that:

“90 50 0eHs BE 1 05 DFBHDOr OB &5 PEEDWeE EVBWenn O OO O &N

REED®WeE eBPOO®) ¢ 0. ecdm DFHWOr KOG o AREDWeE cfecdHn Dar »®YeD
0Bmeny 0. 6 =& ARreDmed 6D EPVENTOL OfEOS NSO OBHWOLO

0050 PP 9RO =0y EIB.”

Having indicated that the purpose of naming the 3™ defendant as a party to the action
was for him to represent the entire membership of the 1°* Respondent political party, and
although by paragraph (a) of the prayer to the plaint, the Petitioner had prayed for
permission to name the 3™ defendant as representing the entire membership of the 1t
Respondent, the Petitioner has not produced any evidence to establish that he obtained

permission in this regard from the District Court.

The Petitioner had also sought inter alia a declaration that the charge sheet served on
him by the Disciplinary Committee is null and void, and a permanent injunction, interim
injunction and an enjoining order preventing the three defendants from taking any

disciplinary action against the Petitioner based on the charge sheet, and P4(d).

Paragraphs (1) and (J) by which the said enjoining orders had been sought are re-produced
below:

“i'oom & Pde cee oY DO i dicm) opn dm HRe BrOOW Wideds 1, 2, 3

OFBDOOS 0 REFES EONRS HewBmns o® RS Oes WORY WOSDS DEBOIRD
O DHND Hewivnnw oPAScens Dm DR OHS 0 D ARLDS B DO
Hewimnns S’ DO eEEDE,

(j) oo & eee P4 derse oERF DO aitd 2023 -03-15 Eoid CBr P DB B0OOR
@5 1, 2, 3 DFHWODS 0 RIS 6L5DmHs SHewBHns H® VS KO’ DOWD
DOSHS OETED® HOT DR HeIHDw ©AVHeens O DOBD FOHS O MW
RREOS O3 VI HeWIHwe HND DOH eEede,”
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Thus, the gravamen of the Petitioners complaint was with the letter dated 15™ March
2023 [P4(d)].

Although it is admitted that the District Court had issued the above enjoining order/s on
4™ April 2023, the Petitioner has not tendered a copy of the proceedings of that date nor
the order delivered by the District Court by which the said enjoining order/s had been
granted. | have already stated that the said enjoining order was not served on the
Disciplinary Committee, and with there being no impediment, the Disciplinary Committee
proceeded with the inquiry that was scheduled for 4" April 2023 and concluded its
hearing the same day.

On 2" May 2023, the defendants had filed a petition and affidavit in terms of Sections
664(3) and 666 of the Civil Procedure Code [1R24] seeking to vacate the said enjoining
order. Among the matters that the said defendants had brought to the notice of the
District Court as part of their obligation to make full disclosure of material facts was that
the Disciplinary Committee had proceeded with the inquiry on 4" April 2023, that the
Petitioner has been found guilty of all charges, that the recommendations of the
Disciplinary Committee have been submitted to the Working Committee in terms of

Paragraph 3.12 of P2 and the following matter:

“@ds £190 e®® OV HeiOwD ge)E § O3 2023-03-15 Eand BBr oo 83@ 2023-

01-12 Eond eica opn 0PedIers® OE® SVINMHR 66 O5DSMNR 6CAD OM
R0 OF e 6PN 0 DMORY DIDBAMO VIWOED YD «OH®» VOB OO
a0 PHAEL 65 08 EPVENES PR HRED ©)SEOWRS MO VO ODS O

DOERND BB 6@ O HeWivwnw PSP DR eMHD OH.”

The defendants had very clearly put the Petitioner on notice that much water has flowed
under the bridge since the letter dated 15" March 2023 and that the matter is now before
the Working Committee, thus changing the entire scope and ambit of the plaint filed in
the District Court.

Having heard the learned Counsel, the District Court by its Order delivered on 14™ June

2023 [1R25] vacated the enjoining order previously issued against the 2" and 3™
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defendants. The District Court however did not vacate the enjoining order issued against
the 1°* defendant, that being the General Secretary of the 1°* Respondent. Thus, while the
2" Respondent in his capacity as General Secretary of the 1%t Respondent could not have
played any role in the disciplinary proceedings relating to the Petitioner, there was no
impediment after the above variation on 14t June 2023 to either the 1%t Respondent, the
3" Respondent or the Working Committee of the 1%t Respondent from proceeding with

disciplinary action against the Petitioner.

The learned President’s Counsel for the Petitioner submitted that even though the 3™
Respondent was no longer enjoined from taking any further action against the Petitioner,
the 2" Respondent and those acting under his authority were enjoined from convening a
Working Committee meeting for any discussion and/or ratification of the disciplinary
matters against the Petitioner and taking any further action against the Petitioner. It was
the position of the learned President’s Counsel for the Petitioner that even though the
2" Respondent was not present at the meeting of the Working Committee held on 18
July 2023, the meeting of the Working Committee had been convened by the 2™
Respondent in violation of the enjoining order and for that reason, the decision arrived at

by the Working Committee on 18" July 2023 to expel the Petitioner is invalid.

Paragraph 3.13(xx) of P2 provides that, “exe awwned coecesd @ o ¢CwWODO® D&
DaBNMO VFOED FO® BDXERS DENMO DO WEDD NG, OBVSEE MHEVEO OGS
GOSDODE  aNVMO PHOER®D wedPD PEL GLBeH®.”

Thus, while the entity tasked with taking decisions for the 1% Respondent is its Working
Committee, the power to call for a meeting of the Working Committee can be exercised
by its General Secretary at the request of the 3™ Respondent or directly by the 3™
Respondent. In his affidavit to this Court, the 2"¢ Respondent has stated that, “/ did not
participate in any manner whatsoever in the decision making process pertaining to the
same in view of the Order of the District Court”, a fact which is borne out by the minutes

of the meeting 1R26 and has been confirmed by the 3™ Respondent in his affidavit.
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The fact that the meeting was called by the 3™ Respondent is borne out by 1R28a and
1R28b. This is further established by the following paragraph in P9 where the 3™
Respondent has taken the responsibility of placing 1R21 before the Working Committee:

“Don 0o PHRNE® & £t Sne)drdnd dan eliiemnn ©O5D) den aliesn

D50® ®) 60 @ElLE O™ giy. &5 Daw PHAEH =0uiezn MDD gad dicmMErecs
oems edjca 08 AR OOEDOr DD Dmn =0negn BIRED HOI® MO &IM.

008 =VEED® WBEE MHED R Se D3OSO LoD ® ®O 00 IO PEHE
goP ©) 088 &xn 8@ 2023.07.18 O To ou®eed DaSNMO SHE® O @Eos

o0 @E."

In the absence of any material to contradict this position, | am satisfied that the 2™
Respondent did not convene the meeting of the Working Committee held on 18™ July
2023 nor has he taken any steps in contravention of the enjoining order issued against
him. In any event, the enjoining order against the 2" Respondent was to prevent any
further steps being taken on P4(d) and P4(e) but as intimated by the defendants in that
case to the District Court, the Disciplinary Committee had already proceeded to hear the
matter and submitted its findings to the Working Committee. Thus, even though there
existed an enjoining order, it was limited in its practical application and events
subsequent to 4™ April 2023 had made such order futile. In these circumstances, | see no

merit in the second argument of the learned President’s Counsel for the Petitioner.

Appointment of the Disciplinary Committee

This brings me to the third argument of the learned President’s Counsel for the Petitioner,

that being:

(a) P4(a) was not placed before a properly constituted meeting of the Working

Committee; and/or

(b) the Working Committee did not take a decision to appoint a Disciplinary Committee
to look into the breach of the provisions of P2 by the Petitioner as required by
Paragraph 3.12 of P2,
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and for that reason, the recommendations of the Disciplinary Committee are illegal as it

has not been validly constituted.

As Dheeraratne, J stated in Tilak Karunaratne v Mrs. Sirimavo Bandaranaike and Others

[supra; at page 101], “It is not disputed that this court's jurisdiction includes, an
investigation into the requisite competence of the expelling authority; an investigation as
to whether the expelling authority followed the procedure, if any, which was mandatory

in nature.”

| must at this point advert to certain provisions of the constitution of the 1°* Respondent
P2, as the said provisions clearly demonstrate that (a) within the 1t Respondent there is
no concentration of power in one person, (b) almost all decisions are taken by the
Working Committee after deliberation, and (c) such decisions are thereafter placed at the

annual Party Conference for review by the entire membership.

While Paragraph 13.3 (i) — (xxix) of P2 sets out the extensive powers and functions of the

Working Committee, Paragraph 13.3(i) provides as follows:

“cieeld o0oipn DO B¢ 50 IO DILBMD PHAERD O GO S@®

e05eds) HO BifHe® YE® WaNNBNMD BMOEN 6ned. 85 HoM oie ©Pedemed
O®ERIDNND KOO HOMBOD 0. WaINMO VHOEL DB oeed @S5 D
2P0 D88 HOML DOs) ER® OREOH HVIDOD DE WM GO one OxD8DD, SO0

Bewiw, 06, eeeld MHDMOASR &) Hesd SRS 05 OO O® AR OB BH®.”

Other than the limited power vested in the 3™ Respondent to suspend the membership
of a member of the 1% Respondent in terms of Paragraph 3.13 to which | have already
referred, disciplinary control of the members of the 1% Respondent is vested by P2
exclusively in its Working Committee. This is amply demonstrated by the following

provisions of P2:

(1) Paragraph 13.3(iii) — “ ©® e-DMans g5E8QDRS e GARERMOHS dieid HOes

6 oeed P EPBMEn 6® P EBVMNKD SHedenn 68 HVBwOenss 6§
ROers 908 HOe®N e® VK RO® GBHIDRS ) HVBDHOG GBHIDRS o)
cO®x HMODS 6®) K HVBWErRND 6 SEEE ©BVMNWNO 6m HENIOEwRD
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DOIERND DR BwdO Wi5e® YEX DMIDBVMO PHAERW oned. &5 FWNdHw
®8&) @ 90 O seed Sew SEn ©e®Eawd S g Yud.”

(2) Paragraph 3.13 requires the 3™ Respondent to place before the Working Committee
his decision to suspend the membership of a member and the response thereto, if
any, and which thereafter obligates the Working Committee to decide on the future

course of action that should be taken with regard to such member — “wa®:0d
OFOR CiSORD Ll BE o G0 DINNMC VFOEL OB 0 ofe ERVBH®)
PSR ®» Wy @E0 BwdoO v Wur.”

(3) Paragraph 3.12 — “>aoxdmd OO0 988 Don DPY cBVE v o &9 dow

DP9 088 e Hlecr HIEDCRD 6®® o PIBHmennees oNe 0RBPBOD
o800 6® K HVBwenn o EPVSPNOERS EHOBRD 6m) HLH DN DM

HNE® @50 waVMO BFOEWO ARL ares®.”

Concomitant with its power to take decisions on behalf of the 15t Respondent [Paragraph
13.3(i)] is the power conferred on the Working Committee to take disciplinary action
against members of the 1% Respondent [Paragraph 13.3(iii)], decide on the course of
action that must be taken once a member has been suspended by the 3™ Respondent
[Paragraph 3.13], and appoint a Disciplinary Committee [Paragraph 3.12] to consider such

matters.

The above provisions act as procedural safeguards to protect the rights of the members
of the 1°t Respondent and ensure that no single person can take any arbitrary or capricious
decision that affects their rights as members. Thus, except the limited power conferred
on the 3™ Respondent to suspend the membership of a member, full disciplinary control
over a member is vested in and must be exercised by the Working Committee of the 1%

Respondent.

In paragraphs 42 — 49 of his petition, the Petitioner has stated that although a member of
the Working Committee, he was not given notice of the Working Committee meeting
pertaining to the appointment of a Disciplinary Committee and for that reason there was
no proper Working Committee meeting constituted, and hence decisions taken at such

meeting including the appointment of the Disciplinary Committee are invalid. This formed
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the basis for the declaration sought by the Petitioner that the appointment of the
Disciplinary Committee has been made in violation of P2. The averments in the above
paragraphs of the petition have been denied in paragraph 15 of the Statement of
Objections of the 1%t — 3™ Respondents. | must state that the argument that, since the
Petitioner did not receive notice of the establishment of the Disciplinary Committee the
appointment of the Disciplinary Committee is suspect, is not tenable, because the
Petitioner’'s membership in the 1% Respondent and from its Working Committee stood
suspended with effect from 20" May 2022 and for that reason, the Petitioner was not

entitled to be noticed of any meeting of the 1t Respondent after that date.

In paragraph 12(e) of their Statement of Objections, the 15t — 3™ Respondents have stated
further that, “the Working Committee of the SJB decided to appoint a Disciplinary Inquiry
Committee to inquire into the allegations against the petitioner in terms of Article 3(12)
of the Constitution and the said decision was communicated to the Petitioner by letter
dated 15" November 2023 (sic) by the 2" Respondent.” The date of such meeting has
however not been disclosed either in the Statement of Objections or in the said letter of
15" November 2022 [P4(b)]. Furthermore, the 1%t — 3™ Respondents have not produced
the minutes of the said meeting and the signature sheet.

Responding to this position, the learned President’s Counsel for the Petitioner in the
course of his submissions stated that if such a decision had been taken, the 1%t — 3
Respondents must corroborate same by producing the minutes of such meeting and that
the only inference that can be drawn by the failure to do so is that the Working Committee
did not appoint the Disciplinary Committee to look into the breach of the provisions of P2
by the Petitioner as required by Paragraph 3.12 of P2. Thus, it is a matter of evidence if

such a meeting was in fact held, as claimed by the 15t — 3™ Respondents.

It is in this background, and being mindful of Paragraph 13.3(xx) of P2 in terms of which
the power to summon a meeting of the Working Committee is vested with the 2" and 3™
Respondents, and that the burden of establishing that due process has been followed and
that the expulsion is valid is on the 1% Respondent, that | shall consider the
correspondence exchanged between the parties, most of which | have already referred

to.
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The first document is P4(b) by which the 2" Respondent informed the Petitioner that the
Working Committee has appointed a Disciplinary Committee to inquire into the matters
set out in P4(a). The Petitioner did not reply to P4(b). The second document is 1R10a, by
which the Chairman of the Disciplinary Committee informed the Petitioner that a
Disciplinary Committee has been appointed by the Working Committee. The Petitioner
did not reply 1R10a.

The third document is P4(c) by which the Chairman of the Disciplinary Committee
requested the Petitioner to present himself before the Disciplinary Committee. The
Petitioner for the first time responded to the Disciplinary Committee by his letter P5(a)
and took up the position that “/ did not receive a charge sheet as stated by you or any
charge sheet. Therefore, | state that the purported disciplinary inquiry fixed for 24t
February 2023 is void ab initio and null and void as it violates the principles of natural
justice as | have not been informed of the charges against me.” The Petitioner did not
allege that the Disciplinary Committee has not been validly appointed by the Working
Committee but moved for another date as he had to attend a previously scheduled
meeting. Thus, the Petitioner submitted himself to the jurisdiction of the Disciplinary
Committee, and requested that due process be adhered to and that he be given a fair
hearing. The fifth document is P5(c), with no name or signature of the sender, wherein it
is stated that the Disciplinary Committee has no authority or legal basis to send P4(d)

without any further elaboration.

In its decision 1R21, the Disciplinary Committee has referred to it having been appointed
by the Working Committee. The Petitioner has not specifically raised this issue in his plaint
before the District Court. In paragraph 11(iv) of its petition filed before the District Court
of Nugegoda [1R24], the defendants have disclosed that P4(a) was informed to the
Working Committee and that the Disciplinary Committee was appointed by the Working
Committee. The proceedings of the District Court of 14" June 2023 do not disclose any
submissions on this matter. Most importantly, the minutes of the meeting of the Working
Committee held on 18™ July 2023 [1R26], where the decision to expel the Petitioner from
the 1°t Respondent was arrived at, disclose the fact that the Disciplinary Committee has
been appointed by the Working Committee, thus laying to rest any doubts on this matter.
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The final document is P9 which discloses that the Disciplinary Committee has been

appointed by the Working Committee.

In the above circumstances, | am satisfied that the provisions of P2 have been complied
with and that the Working Committee has acted in terms of P2. In any event, | am of the
view that having kept silent from P4(b) onwards and having submitted to the jurisdiction
of the Disciplinary Committee by P5(a), the Petitioner is estopped from challenging the

legality of the appointment of the Disciplinary Committee in these proceedings.

Although not referred to by the Petitioner, | must, for the sake of completeness, state
that it is necessary to place before Court the minutes of the meeting where the decision
to expel has been taken once such decision is challenged. This was considered in Ameer
Ali and Others v Sri Lanka Muslim Congress and Others [supra; page 198] where it was
held that:

“Since the final decision to expel the Petitioners is said to have been made at this
meeting it was essential for the Respondents to have produced the minutes of the
meeting that indicate the persons who were present and the manner in which the
serious issues raised by the Petitioners were considered before a final decision was

made.” [emphasis added]

A similar view was expressed in Safiul Muthunabeen Mohamed Muszhaaraff v S.

“”

Suairdeen and Others [supra], where this Court held that, “.. Furthermore, the

respondents did not produce the minutes of the meeting which is alleged to have taken
the decision to expel the petitioner from the party. Thus, it is uncertain whether a meeting

to expel the petitioner had ever taken place.”

However, in the above two cases, the Court was referring to the minutes of the meeting
that took the decision to expel the member concerned whereas in this case, not only have
the minutes of the meeting that took the decision to expel the Petitioner been tendered
but those minutes refer to the fact that it is the Working Committee that appointed the
Disciplinary Committee, thus confirming that the requirement in Paragraph 3.12 of P2 has

been satisfied.
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In the above circumstances, | am not in agreement with the third argument of the learned

President’s Counsel for the Petitioner.

A fair hearing and natural justice

| shall now consider the final argument of the learned President’s Counsel for the
Petitioner, that being the Petitioner has not been afforded a fair hearing by the 1°

Respondent and/or its Working Committee and/or the Disciplinary Committee

Although it was submitted by Mr. Sumanthiran, PC that crossing the aisle would by itself
justify expulsion, it has been accepted by our Courts time and again that a fair hearing
must be afforded to a member prior to a decision being taken to expel such person from
a political party or independent group. As Mark Fernando, J observed in Dissanayake
[supra; at page 182], “a decision made by an unbiased tribunal, after duly considering the
views of those likely to be affected by it, is not only more likely to be correct, but will be
more acceptable and of better quality. Fairness to the individual facilitates a better
decision by the tribunal. The duty to give a fair hearing is as much a canon of good

administration as of good legal or judicial procedure ...” [emphasis added]

It is important that individuals are provided with the opportunity to participate in the
decision making process prior to decisions affecting their rights are taken by public
authorities and/or authorities vested with statutory power. This would promote the
quality, accuracy and rationality of such process, and enhance the legitimacy thereof
while at the same time improving the quality of decisions made by public authorities. As

stated in De Smith’s Judicial Review [Eighth edition; page 342] “Procedural justice aims

to provide individuals with a fair opportunity to influence the outcome of a decision and
so ensure the decision’s integrity” and “assist in achieving a sense that justice has both

been done and seen to be done”.

That procedural fairness is not frozen at any moment of time and is a ‘constantly evolving
concept’ [per Lond Bingham in Rv H [(2004) 2 A.C. 134] has been emphasised in De Smith
[supra; page 407] where the authors have stated as follows:
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“The content of procedural fairness is infinitely flexible. It is not possible to lay down
rigid rules and everything depends on the subject matter. The requirement necessary
to achieve fairness range from mere consultation at the lower end, upwards through
an entitlement to make written representations, to make oral representations, to a
fully-fledged hearing with most of the characteristics of a judicial trial at the other
extreme. What is required in a particular case is incapable of definition in abstract
terms. As Lord Bridge has put it [vide Lloyd v McMahon [(1987) 1 A. C. 625 at 702]:

“the so-called rules of natural justice are not engraved on tablets of stone. To use
the phrase which better expresses the underlying concept, what the requirements
of fairness demand when anybody, domestic, administrative or judicial, has to
make a decision which will affect the rights of individuals depends on the
character of the decision-making body, the kind of decision it has to make and the

statutory or other framework in which it operates.”

In Jayatillake and Another v Kaleel and Others [supra; at page 394], this Court stated

that, “ ... there are certain procedural safeqguards which are recognised for ensuring fair
hearings e.g. the accused should be supplied with a fair statement of the charges
(Stevenson v United Road Transport Union), he should be informed of the exact nature of
the charge (Labouchere v Earl of Wharncliffe), he should be given an opportunity of
defending or palliating his conduct (Fisher v Keane). The opportunity should be fair,
adequate and sufficient. Thus the right to be heard will be illusory unless there is time and
opportunity for the case to be met - Paul Jackson 'Natural Justice' p. 63. An Oral hearing
is another valuable safeguard which ought to be provided unless it may be dispensed with

having regard to the subject-matter, the rights involved and the nature of the inquiry.”

It was held in Tissa Attanayake v United National Party and Others [(2015)] 1 Sri LR 319]
that:

“Admittedly, the opportunity of a fair hearing may be limited in the circumstances.
For instance, the time for responding to a charge sheet or making submissions may
be reduced. Yet, the person is entitled to be told what he is charged with and afforded
some opportunity of explaining himself. The Petitioner is a Member of Parliament
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and expulsion could lead to lose his seat. The very gravity of the matter required that

at least a limited hearing ought to be given to the Petitioner.” [page 331]

“... the observance of natural justice depicted in the maxim Audi Alteram Partem
provides the foundation for the manner and form in which Administrative Law is
applied. Whether or not the other party has reasons or defences to submit is not the
issue. The basic issue is to provide the other party an opportunity to explain himself.”
[page 334]

Having considered the above cases and the requirement to follow principles of natural

justice, Surasena, J in Zainul Abdeen Nazeer Ahamed v The Sri Lanka Muslim Congress

and Others [supra] stated as follows:

“The main ground on which the Petitioner has sought to canvass his expulsion from
the party is the fact that the SLMC did not conduct a formal inquiry according to the
law. For the reasons | have already set out above, | have held that the SLMC had not
breached the Rules of Natural Justice in the instant case as it had granted ample
opportunities for the Petitioner in the instant case to tender his written explanation
as to why he had violated the party decision taken at the High Command meeting
held on 21t November 2021. | have also held that the absence of a formal inquiry
has not vitiated the decision of the SLMC to expel the Petitioner under the
circumstances of the instant case. Therefore, the Petitioner is not entitled to succeed

on this ground.”

While agreeing with the above view, Samayawardhena, J went on to state that, “/In my
view, if he (the petitioner) did not show cause in response to P9, there is no necessity to
fix the matter for the formal inquiry. The Petitioner cannot now be heard to say that the
failure to hold a formal inquiry is a violation of the rules of natural justice. The rules of
natural justice are not written in stone; whether or not these rules have been violated

must be determined based on the unique facts and circumstances of each individual case.”
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Has the Petitioner been afforded a fair hearing?

That being the legal position, | shall first deal with the complaint that the Petitioner was
not afforded a fair hearing by the Working Committee and/or the Disciplinary Committee
prior to being expelled. This allegation is furthest from the truth. The mechanism provided
in P2 does not require a hearing to be afforded by the Working Committee itself but
instead provides for a hearing to be afforded by a Disciplinary Committee that is
appointed by the Working Committee. To that extent, the grievance of the Petitioner is

unfounded.

| have already referred to the correspondence between the 15— 3™ Respondents on the
one hand and the Petitioner on the other, commencing with P4(a) and culminating in P9.
The Petitioner was invited by P4(a) at the first available opportunity to provide an
explanation and/or show cause relating to his suspension. Whether the Petitioner
submitted an explanation is in doubt. Having stayed its hand for a period of about five
months, the Petitioner was put on notice by P4(b) that a Disciplinary Committee has been
appointed to conduct a formal disciplinary inquiry. The Disciplinary Committee thereafter
invited the Petitioner by 1R10a to present himself for an inquiry on 24" January 2023 and
informed him that he is entitled to legal representation. A copy of the charge sheet
together with the list of witnesses and documents were served on the Petitioner together
with 1R10. Thus, the Petitioner was fully aware of the scope and ambit of the Disciplinary
Inquiry and of the material that was to be presented at the inquiry. Even though the
Petitioner did not respond to 1R10, the Disciplinary Committee on its own volition
postponed the inquiry to 24" February 2023 and informed him of such fact by P4(b). The
Petitioner responded to the Disciplinary Committee for the first time with P5(a) and
sought an adjournment, purportedly on the basis that he has to attend a previously
scheduled meeting at the Presidential Secretariat.

Be that as it may, the Disciplinary Committee accepted the excuse offered by the
Petitioner and afforded the Petitioner a further opportunity to participate at the formal
inquiry and even went to the extent of giving the Petitioner a choice of two dates to
choose from. It is then that the Petitioner challenged the authority of the Disciplinary

Committee by P5(c), for reasons which had not been disclosed. The Petitioner thereafter
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clearly displayed his intention not to participate before the Disciplinary Committee by

filing action in the District Court of Nugegoda.

In these circumstances, it is clear to me that the Disciplinary Committee has acted with
patience and has afforded the Petitioner every possible opportunity of providing his side
of the story and of being heard by an independent disciplinary body. The Petitioner could
not have asked for more opportunities to present his case, and cannot blame others for
his failure to attend the inquiry. The findings of the Disciplinary Committee have
thereafter been placed before the Working Committee which had arrived at its decision
only after considering the said findings. | therefore see no merit in the argument of the
learned President’s Counsel for the Petitioner that the Petitioner was not afforded a fair

hearing prior to the Working Committee taking a decision on 18" July 2023.

Two other matters

There are two other matters that were raised by the learned President’s Counsel for the
Petitioner that | must advert to.

The first is that the Working Committee did not meet as stated on 18" July 2023 and that
the minutes of the meeting marked 1R26 are fabricated. What gave rise to this allegation
was that 1R26 was only an extract of the minutes and the signature sheet of those who
were present at that meeting had not been annexed. Although prior permission was not
sought to tender further material, the learned President’s Counsel for the 1t Respondent
submitted together with an affidavit of the 3™ Respondent, a complete copy of the
minutes of the said meeting [X1] together with the signature sheet of the attendees [X2]
in order to demonstrate the legality of the decision arrived at the meeting of the Working
Committee on 18 July 2023. Although the learned President’s Counsel for the Petitioner
sought to argue that there were discrepancies between 1R26 and X1, having examined
both documents, | see no reason to doubt the authenticity of the minutes, and | therefore
accept the statement by the 3" Respondent that X1 is a true copy of the minutes of the

meeting.

40



In the above circumstances, | am satisfied that the Working Committee (a) met on 18
July 2023, (b) was apprised of the findings of the Disciplinary Committee, and (c) arrived
at the decision to expel the Petitioner only after having considered the said findings.

The second matter that | wish to advert to is the submission of the learned President’s
Counsel for the Petitioner that in terms of Paragraph 13.3(i) of P2, the decision of the
Working Committee is subject to the approval at the Party Conference. That is correct
and is the general rule. However, an exception is found at Paragraph 13.3(iii) which
provides that decisions of the Working Committee on disciplinary matters must only be
reported to the Party Conference. To insist that such decisions be approved at the Party
Conference or that such decisions be reviewed prior to such decisions taking effect would
make it impossible to implement decisions taken by the Working Committee relating to
disciplinary issues.

Conclusion

In the above circumstances, | am of the view that the expulsion of the Petitioner from the

15t Respondent is valid. This application is accordingly dismissed, without costs.

JUDGE OF THE SUPREME COURT
Vijith K. Malalgoda, PC, J
| agree.

JUDGE OF THE SUPREME COURT
Achala Wengappuli, J
| agree.

JUDGE OF THE SUPREME COURT
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