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The Petitioner in his petition filed in this court complains that his fundamental
rights guaranteed by Article 12(1) and 14(1)(g) of the Constitution have been
violated by the Respondents. This Court by its order dated 24.1.2017, granted



leave to proceed for alleged violation of Article 12(1) of the Constitution. The
Petitioner joined the Forest Department on 10.10.1980. He was later promoted as
Range Forest Officer and Assistant Divisional Forest Officer. The 2™
Respondent, the Conservator of Forest by latter dated 16.12.2014 marked P6
called for explanations from the Petitioner on certain misconduct/irregularities
alleged to have been committed by the Petitioner. Later the 1% Respondent
(Conservator General of Forest) appointed an inquiring officer to conduct an
inquiry. The Petitioner by letter dated 16.12.2015 marked P22 informed the 1*
Respondent that he would retire on 6.2.2016 as he would be reaching sixty years
on 6.2.2016. The Petitioner by the said letter, requested the 1% Respondent to take
steps to pay his pension. The 1% Respondent (Conservator General of Forest) by
letter dated 11.2.2016 marked P26 approved the retirement of the Petitioner under
Section 12:2 of the Minutes on Pensions. The Petitioner retired on 6.2.2016 after
35 years of service. It has to be noted here that the inquiry against the
Petitioner had not been concluded on the day of his retirement. The Petitioner
filed this case on 25.10.2016. The inquiry against the Petitioner had not been
concluded even on 25.10.2016. The Petitioner complains that he has so far not got
his pension and his fundamental rights guaranteed by the Constitution have been
violated by the Respondents. This court by its order dated 24.1.2017 granted
leave to proceed for the alleged violation of the Petitioner’s fundamental rights
guaranteed by Article 12(1) of the Constitution. At this stage it is necessary to

consider Section 12(2) of the Minutes on Pensions. It reads as follows.

“When any inquiry pending at the time of retirement of an officer from the public
service, and concluded after such retirement, discloses any negligence,
irregularity or misconduct on his part during his period of service, and if the

explanation tendered by him in respect of the findings of such inquiry is



considered to be unsatisfactory by the competent authority or if no explanation is
tendered by him in respect of those findings, the Permanent Secretary, Ministry of
Public Administration, Local Government and Home Affairs may either withhold
or reduce any pension, gratuity or other allowance payable or awarded to such

officer under these Minutes.”

The pension of the Petitioner has now been suspended. As | pointed earlier
the 1nquiry against the Petitioner had not been concluded on the day of the
retirement of the Petitioner. Can the Petitioner’s pension be withheld or reduced
under Section 12(2) of the Minutes on Pensions when the inquiry against him had
not been concluded on the day of his retirement? When | consider Section 12(2)
of the Minutes on Pensions, | hold the view that in order to withhold or reduce
pension of an officer/employee of the Public Service under Section 12(2) of the
Minutes on Pensions, the inquiry against the said officer/employee should come
to an end. If the inquiry against the officer/employee of the Public Service has not
been concluded on the day of the retirement, his pension cannot be withheld or
reduced in terms of Section 12(2) of the Minutes on Pensions. Learned SSC cited
Section 178 of the Public Service Commission Rules Published in Government
Gazette No 1589/30 dated 20.2.2009 which reads as follows:-

“178. An officer may be in service till 57 years of age without annual extensions of
service. However, if a public officer intends to retire from the public service on
completion of 55 years of age or thereafter, or on reaching the compulsory age of
retirement he shall forward such request for retirement formally in writing to the
Appointing Authority at least six months before the date he intends to retire. Provided

however

(i) Where disciplinary proceedings are pending against the officer or such disciplinary

proceedings are contemplated the retirement of the officer shall be made subject to
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Section 12 of the Minutes on Pensions. It shall be the duty of the Head of the
Department and/or Head of Institution to bring such matters to the notice of the
Appointing Authority when request for retirement of public officers are made.

(it) Where the officer commits a misconduct warranting a disciplinary action against him
after his retirement has been approved by the appointing authority, the order for
retirement shall be converted from normal retirement to that of a retirement under
Section 12 of the Minutes on Pensions by the Appointing Authority, when such
misconduct is brought to the notice of the Appointing Authority before the effective
date of retirement and shall serve or cause to be served a copy of the order on the officer
concerned.

(iii) Where the Appointing Authority has granted a normal retirement to a public officer
on the basis that no disciplinary proceedings are pending or contemplated and if such
pending disciplinary proceedings or contemplated disciplinary action is brought to the
notice of the Appointing Authority, after the normal retirement has been granted and
before the effective date of retirement the Appointing Authority shall convert the
normal retirement to that of a retirement under Section 12 of the Minutes on Pensions

and shall serve or cause to be served a copy of the order on the officer concerned.”

Learned Senior State Counsel contended that pension of the Petitioner could be
suspended in terms of Section 12(1) of Minutes on Pensions. Section 12(1) of the
Minutes on Pensions reads as follows.

“Where the explanation tendered by a public servant against whom, at the time of
his retirement from public service, disciplinary proceedings were pending or
contemplated in respect of his negligence, irregularity or misconduct, is
considered to be unsatisfactory by the competent authority, the Permanent
Secretary, Ministry of Public Administration, Local Government and Home
Affairs may either withhold or reduce any pension, gratuity or other allowance

payable or awarded to such public servant under these minutes.”
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An examination of Section12(1) of the Minutes on Pensions reveals that a
pension of a public servant in terms 12(1) of Minutes on Pensions can be
withheld or reduced only if the following factors are satisfied.

1. At the time of retirement of public servant from public service disciplinary
proceedings were pending or contemplated in respect of negligence,
irregularity or misconduct alleged to have been committed by him and

2. Where the explanation tendered by the public servant in respect of
negligence, irregularity or misconduct alleged to have been committed by
him is considered to be unsatisfactory by the competent authority.

After the above factors are fulfilled the Permanent Secretary, Ministry of Public
Administration, Local Government and Home Affairs can take a decision to
either to withhold or reduce any pension, gratuity or other allowance payable or
awarded to such officer. However if this power has been delegated to an officer
by the aforementioned Permanent Secretary, the said officer can take the decision.
The above view is supported by the judicial decision in the case of Wilbert
Godawela Vs Chandradasa and Others [1995] 2SLR 338 wherein His Lordship

Justice Amarasinghe held as follows.

“A penson could in terms of Section 12 (1) be withheld or reduced only
where

(1) at the time of his retirement from the public service disciplinary
proceedings were "pending or contemplated”, and,

(2) where the explanation tendered by the Public Servant concerned is
considered to be unsatisfactory.

In the matter before us there was no disciplinary proceedings pending at
the time of retirement. Nor were such proceedings contemplated.

It is only if an explanation tendered by the Public Servant concerned is
unsatisfactory that his pension could be withheld or reduced.”
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In the case of Peiris VS Wijesuriya Director of Irrigation and Others [1999] 1SLR

295 His Lordship Justice Amarasinghe observed the following facts.
“The petitioner who was a storekeeper in the Irrigation Department was
interdicted on the detection of a shortage of goods. Before disciplinary
proceedings commenced the petitioner reached the age of 55 years;
whereupon he was retired subject to Rule 12 of the Minutes on Pensions.
Thereafter a charge-sheet was served on the petitioner. The petitioner's
explanation was rejected and he was paid a reduced commuted pension
after deducting the value of the shortage. The petitioner urged that no

disciplinary inquiry was held observing the time limits laid down by a
circular issued by the Secretary, Ministry of Public Administration and that
the retirement subject to Rule 12 (1) of Minutes on Pensions was illegal as
disciplinary proceedings were not pending or contemplated at the time of
his retirement as required by that Rule.”

His Lordship Justice Amarasinghe held as follows.

“The time limits laid down by the circular were directory and hence, the
failure to observe them did not make the acts of the respondent invalid and
though no disciplinary proceedings were pending at the time of the
petitioner's retirement disciplinary proceedings were contemplated.”

The judicial decision in the above case has discussed a situation under Section
12(1) of the Minutes on Pensions. This judicial decision has no application to the
present case as it (the present case) deals with a situation under Section 12(2) of
the Minutes on Pensions.

It has to be noted here that no decision has been taken by the relevant officers to
retire the Petitioner in terms of Section 12(1) of Minutes on Pensions. Therefore

the above contention of the learned SSC does not arise for consideration. Section
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178 of the Public Service Commission Rules does not support the contention of
the learned SSC. At this stage | would like to consider the following question.
Can the court consider an argument that although a decision has been taken to
retire the Petitioner in terms Section 12(2) of the Minutes on Pensions, it is
deemed to have been taken in terms Section 12(1) of the Minutes on Pensions. |
now advert to this contention. Both sections contemplate an explanation tendered
by the public servant. The explanation discussed in Section 12(1) of the Minutes
on Pensions is the explanation tendered by the public servant in respect of
negligence, irregularity or misconduct alleged to have been committed by him
during his period of service. But the explanation discussed in Section 12(2) of the
Minutes on Pensions is the explanation tendered by the public servant in respect
of the findings of the inquiry conducted against him on charges relating to his
negligence, irregularity or misconduct during his period of service. Section 12(2)
contemplates a situation that arises after conclusion of the inquiry against the
public servant. But in Section 12(1) of the Minutes on Pensions contemplates a
situation where disciplinary proceedings were pending. Further 1 would like to
concentrate on the following question. Is there a decision taken by the Competent
Authority in terms of Section 12(1) of the Minutes on Pension to the effect that
the explanation tendered by the Petitioner in respect of negligence, irregularity or
misconduct alleged to have been committed by him is unsatisfactory? The answer
is in the negative. When | consider the above matters, | hold the view that |
cannot consider the above argument that is to say that although a decision has
been taken to retire the Petitioner in terms Section 12(2) of the Minutes on
Pensions, it is deemed to have been taken in terms Section 12(1) of the Minutes

on Pensions.
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In order to take a decision in terms Section 12(2) of the Minutes on Pensions, the
following criteria must be satisfied.
1. Inquiry which was pending against public servant at the time of his
retirement must come to an end.
2. The findings of the inquiry should disclose his negligence, irregularity or
misconduct on his part during his period of service.
3. Explanation tendered by public servant in respect of the findings of the
inquiry must be considered by the competent authority and there should be
a decision by the competent authority to the effect that the said explanation
Is unsatisfactory. However if the public servant fails to tender an
explanation this requirement (3" requirement) is not applicable.
After the above criteria are fulfilled, the Permanent Secretary, Ministry of Public
Administration, Local Government and Home Affairs is required to take a
decision either to withhold or reduce any pension, gratuity or other allowance
payable or awarded to such officer. However if this power has been legally
delegated to an officer by the aforementioned Permanent Secretary, the said
officer can take the decision. The Respondents have taken a decision to retire the
Petitioner in terms Section 12(2) of the Minutes on Pensions without the above
mentioned criteria being satisfied. When | consider all the above matters, | hold
the view that the decision taken to retire the Petitioner under Section 12(2) of the
Minutes on Pensions is wrong.
The Petitioner retired on 6.2.2016. For the last two years the Petitioner has not
received any percentage of his pension. He has served the Forest Department for
a period of 25 years.
When I consider all the above matters, I hold that the Petitioner’s fundamental

rights guaranteed under Article 12(1) of the Constitution have been violated when
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the 1% Respondent decided to approve the retirement of the Petitioner in terms of
Section 12(2) of the Minutes on Pensions. The Petitioner is entitled to receive his
pension on the basis that he has retired on reaching the age of 60 years. For the
above reasons, I direct the Respondents to pay the petitioner’s pension from
6.2.2016 on the basis that he has retired on reaching the age of 60 years. | direct
the Conservator General of Forests to take all necessary legal steps to implement
this judgment within one month from the date of this Judgment. However this
judgment does not preclude the Respondents from taking a decision under Section
12 (2) of the Minutes on Pensions after taking the necessary steps set out in the
said section.

The petitioner is entitled to the costs of this case.

The Registrar of the Court is directed to send certified copies of this judgment to

all the Respondents.

Judge of the Supreme Court.

Vijith Malalgoda PC J
| agree.
Judge of the Supreme Court.
Murdu Fernando PC J
| agree.

Judge of the Supreme Court.
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