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Priyantha Jayawardena PC, J

The instant appeal was filed by the plaintiff-respondent-appellant (hereinafter referred to as the
“appellant”) seeking to set aside the judgment of the Civil Appellate High Court of the Southern
Province holden in Galle dated 30" of August, 2017 which allowed the two Revision Applications
filed to revise the judgment of the District Court of Galle dated 28" of December, 2007 on the

grounds that there are exceptional circumstances to set aside the said judgment.

On the 29™ of August, 1997, the appellant instituted action in the District Court of Galle, seeking,
inter alia, to grant him a 10 feet roadway by widening the existing 4 feet path on the basis of
necessity to enter into his land over the lands owned by the 1% defendant-respondent-respondent
(hereinafter referred to as the “I* respondent”) and the 2™ defendant-respondent-respondent

(hereinafter referred to as the “2" respondent™).

Thereafter, the 15t and 2" respondents filed two separate answers and pleaded, inter alia, for the

dismissal of the action with costs.



After an inter parte trial, the learned District Judge delivered the judgment dated 28" of December,
2007 and allowed the prayer to the plaint to widen the existing 4 feet footpath to 10 feet, to access
the land owned by the appellant from the Galle-Wakwalla road of the basis of necessity.

Being aggrieved by the said judgment of the District Court, the respondents filed two separate
appeals in the Civil Appellate High Court holden in Galle (hereinafter referred to as the “High
Court”).

Thereafter, the High Court by its judgment/Order dated 27" of April, 2010 dismissed the 2"
respondent’s appeal bearing No. SP/HCCA/0146/2007(F) on the basis that the fees for the
preparation of the appeal brief was not paid by the appellant.

Further, the High Court by its judgment/Order dated 18" of September, 2013 dismissed the appeal
bearing No. SP/HCCA/0145/2007(F) filed by the 1% respondent on the basis that the said appeal
was not filed within the stipulated time.

It is pertinent to note that the said respondents did not appeal against the said judgments/Orders of
the High Court.

Thereafter, on the 23™ of October, 2013 the 2" respondent filed a Revision Application in the said
High Court seeking to revise the said judgment delivered by the learned District Judge dated 28
of December, 2007.

Furthermore, the 1 respondent also filed a Revision Application in the High Court on the 26" of
December, 2013 seeking to revise the same judgment delivered by the District Judge dated 28" of
December, 2007.

Both respondents in their Revision Applications had pleaded that since the judgment of the District
Court was patently illegal, it was an exceptional circumstance which warranted the exercise of the

revisionary jurisdiction of the High Court.

After hearing both Revision Applications, the High Court delivered one judgment dated 30" of
August, 2017 allowing the Revision Applications and setting aside the judgment of the District
Judge dated 28" of December, 2007 on the basis that the 2" respondent’s land was only in extent
of 5.82 perches and widening of the roadway to give access to the appellant’s land reduces the
extent of the said land belonging to the 2" respondent and thereby, would cause great prejudice

to the 2" respondent. It was further held that reducing the extent of the land belonging to the 2™



respondent was an exceptional circumstance which warranted the exercise of revisionary

jurisdiction of the High Court.

Being aggrieved by the said judgment of the High Court dated 30" of August, 2017, the appellant
sought leave to appeal from the Supreme Court and the court granted leave to appeal on the

following question of law;

“Has the Civil Appellate High Court of Galle erred in law by arriving at the
conclusion that the 2" Defendant has established exceptional grounds to invoke the
jurisdiction of the Civil Appellate High Court?”

Submissions of the appellant

The learned President’s Counsel for the appellant submitted that the learned judges of the High
Court erred in law by holding that the respondents established ‘exceptional circumstances’ to
invoke the revisionary jurisdiction of the High Court. Further, it was submitted that the alleged
‘exceptional circumstances’ pleaded by the respondents do not warrant the invocation of the

revisionary jurisdiction of the High Court.

In support of his contention, the learned President’s Counsel cited the cases of Rajkumar and
another v Hatton National Bank Limited (2007) 2 SLR 1 and Dharmaratne and another v Palm
Paradise Cabanas Ltd and others (2003) 1 SLR 24.

It was further submitted that the learned judges of the High Court should not have exercised its
revisionary jurisdiction to grant reliefs prayed for in the Revision Applications due to the
negligence and laches of the respondents. In the circumstances, the learned President’s Counsel
submitted that the judgment of the High Court is contrary to the law and thus, it should be set
aside.

Submissions of the respondents

The learned counsel for the respondents submitted that the term ‘exceptional circumstances’ that

are required to invoke the discretionary power of court to entertain Revision Applications have not



been defined in any Act. However, courts have interpreted the term ‘exceptional circumstances’

from time to time.

In support of the above submission, the learned counsel cited Attorney General v Podisingho 51
NLR 385 at 390 where it was held,;

“In my view such exceptional circumstances would be (a) where there has been a
miscarriage of justice, (b) where a strong case for the interference of this Court
has been made out by the petitioner, or (c) where the applicant was unaware of the

orders made by the Court of trial.”

It was further submitted that if the Order of the lower court is patently illegal, the courts have the
power to treat the said illegality as an ‘exceptional circumstance’ and interfere with the judgment

of the lower court by way of exercising revisionary jurisdiction.

In support of the above submission, the learned counsel cited the case of Ranasinghe v Henry 1
NLR 303, which held that an order of a District Court, which is wrong ex facie, may be quashed

by the court in the exercise of its revisionary power.

The learned counsel for the respondents further submitted that where the judgment of the District
Court is contrary to law, the Appellate courts should interfere with the said judgment by revising
the said judgment even though there was a delay on the part of the respondents to invoke the

revisionary jurisdiction.

In support of the above contention, the learned counsel cited the case of Ranasinghe and Others
v L.B. Finance Ltd. (2005) 2 SLR 393 at pgs. 401 to 402, where it was held;

“The next matter to be decided is whether the defendants are guilty of laches. The
question whether delay is fatal to an application in revision depends on the facts
and circumstances of the case. If the impugned order is manifestly erroneous and
is likely to cause great injustice, the Court should not reject the application on the

ground of delay alone.”

Moreover, the learned counsel for the respondents contended that the learned District Judge has
not considered any of the objections raised by the counsel for the respondents at the trial when
delivering his judgment in favour of the appellant and granting him a right of way over the lands

of the respondents.



Therefore, it was submitted that the respondents were entitled to invoke the revisionary jurisdiction
of the High Court even though their appeals were dismissed by the High Court on technical
grounds. Thus, it was submitted that the instant appeal should be dismissed with costs.

Has the Civil Appellate High Court of Galle erred in law by arriving at the conclusion that
the 2" Defendant has established exceptional grounds to invoke the jurisdiction of the Civil
Appellate High Court?

The issue that needs to be considered in the instant appeal is whether the respondents have

established ‘exceptional circumstances’ to invoke the revisionary jurisdiction of the High Court.

The jurisdiction to hear Revision Applications applicable to the instant appeal is set out in Article
138 of the Constitution.

Article 138(1) of the Constitution states;

“The Court of Appeal shall have and exercise subject to the provisions of the
Constitution or of any law, an appellate jurisdiction for the correction of all errors
in fact or in law which shall be committed by the High Court, in the exercise of its
appellate or original jurisdiction or by any Court of First Instance, tribunal or
other institution and sole and exclusive cognizance, by way of appeal, revision and
restitutio in integrum, of all causes, suits, actions, prosecutions, matters and things
of which such High Court, Court of First Instance, tribunal or other institution may

have taken cognizance:

Provided that no judgement, decree or order of any court shall be reversed
or varied on account of any error, defect or irregularity, which has not prejudiced

’

the substantial rights of the parties or occasioned a failure of justice.’

[emphasis added]

However, exercising the revisionary jurisdiction is a discretionary remedy unlike in an Appeal.
Further, the courts exercise revisionary jurisdiction only if there are ‘exceptional circumstances’

that warrant the court to exercise its discretion.
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A similar view was held in Dharmaratne and Another v Palm Paradise Cabanas Ltd. and Others
(2003) 3 SLR 24 at 30, where it was held,;

“The practice of Court t0 insist on the existence of exceptional circumstances for
the exercise of revisionary powers has taken deep root in our law and has got
hardened into a rule which should not be lightly disturbed. The words used by the
legislature do not indicate that it ever intended to interfere with this ‘rule of

)

practice’.’

Further, in Wijesinghe v Tharmaratnam Sri Skantha’s Law Reports Vol. IV 47 at 49 it was
held,;

“Revision is a discretionary remedy and will not be available unless the application

>

discloses circumstances which ‘shocks the conscience of the court’.

Hence, it is necessary for a petitioner to establish ‘exceptional circumstances’ by pleading such
grounds in their Revision Application, in order to invoke the discretion of court to entertain a

Revision Application.

It is pertinent to note that when a petitioner pleads ‘exceptional circumstances’ in a Revision
Application, the learned judge is required to consider whether the ‘exceptional circumstances’
pleaded warrant the exercise of the revisionary jurisdiction of the court after judicially evaluating
the facts, the circumstances in which revisionary jurisdiction is invoked, and the law applicable to

the relevant Revision Application.
A similar view was expressed in Rustom v Hapangama (1978-79) 2 SLR 229 where it was held;

“It must depend entirely on the facts and circumstances of each case and one can
only notice the matters which courts have held to amount to exceptional

)

circumstances in order to find out the essential nature of these circumstances.’

Further, the courts do not exercise its revisionary jurisdiction where there is an alternative remedy,
unless there are ‘exceptional circumstances’ which warrants the invocation of the revisionary

jurisdiction of the court.
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A similar view was held in Gunasekera v Chitra Silva and others (2006) 3 SLR 188 where it was
held;

“Where an alternative remedy is available and if a party fails and or neglects to
exercise such remedy due to the parties own conduct and or negligence court will
not exercise the extraordinary powers of revision. However, when the party is able

to show exceptional circumstances, Court will not hesitate to exercise such

’

Jjurisdiction.’

A perusal of the appeal brief shows that the respondents had invoked the appellate jurisdiction of
the High Court prior to filing their Revision Applications. However, the 2" respondent’s petition
of appeal was dismissed for not depositing brief fees and the 1% respondent’s petition of appeal

was dismissed for not filing the same within the stipulated time.

Thereafter, both respondents filed two Revision Applications in the High Court stating that the
judgment of the District Court was wrong ex facie and thus, it constituted ‘exceptional
circumstances’ which warrant the invocation of the revisionary jurisdiction. Further, it was stated

that if the High Court does not revise the said judgment, it would result in a miscarriage of justice.

It is pertinent to note that the respondents have not pleaded to set aside aforementioned
Orders/judgment of the High Court dated 18" of September, 2013 and 27" of April, 2010. The

prayer of the 2" respondent’s Revision Application stated;
“2¢. DDAV B} 605 B6Der BB E5 6933 &,

. ©IEC 828 aRWEeHEE oz DE 12849 eben MHAGD 6KHHD 6O
3RS0 QDD 2neds) 6REsE,

2. DGR E23) P2 EE060S o2 D3 12849 eSen H)HEED 2007.12. 28 D) Exn5d
PRNEDS S e} BSE BBIE PIRBBS & YBEHRIVNHG W6 2denSencs

OB 6EE8E,
&1, MGG E28) FRWEEHERS 2oz DE 12849 eSew HRD BFegen E» 63Eese,

9. 6O® ¥YBREKIN® 2RO BOVDBNGEES BRI DRI BGGINGEE RS
0B 6% MER e BRWEEHEE oz DE 12849 cSen »HPED 988
OED) 853BYD® 6073 &,
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&. 538 ©128%) 8320 DO EN@I18H B3 ES B2 85D DA BB GABSS 328
DBIOHSS 23295 BN BB 633 & ©D.”

Further, the Revision Application filed by the 1% respondent contained an identical prayer. Thus,
it is evident that the respondents had only prayed for the judgment of the District Court dated
28" of December, 2007 to be revised and not the judgments/Orders made by the High Court
dismissing the appeals filed by the respondents.

Thus, the said Revision Applications filed by the respondents are a collateral attack on the
judgment/Orders of the said High Court after the appeals were dismissed by the High Court.
Hence, it is not possible for the respondents to file Revision Applications to revise the said
judgment of the District Court without setting the judgment/Order of the High Court which

dismissed the said appeals.

It is pertinent to note that negligence by a party in failing to proceed with an alternative remedy
cannot be considered an ‘exceptional circumstance’ that warrants the indulgence of the court to

exercise its revisionary powers.

The learned counsel for the respondents cited Ranasinghe and Others v L.B. Finance Ltd. (supra)
in support of his submissions. This case was in respect of a delay in filing a Revision Application
and not establishing ‘exceptional circumstances’ to invoke the revisionary jurisdiction. Thus, the
said case has no relevance to the instant appeals. Further, the case of Attorney General v
Podisingho (supra) cited by the learned counsel has no application to the instant appeals as it was
an appeal arising from a criminal case. Moreover, the case of Ranasinghe v Henry (supra) cited
by the learned counsel has no application to the instant appeal as the appeals filed by the
respondents were dismissed by the High Court which exercised the appellate jurisdiction.

Moreover, in the Revision Applications, the respondents have not disclosed that the appeals
preferred by them to the High Court were dismissed by the said court. It is paramount to come to

court with clean hands in order to invoke the discretionary powers of the court.

Therefore, |1 am of the opinion that the High Court has erred in law by holding that the 2"
respondent established exceptional grounds to invoke the revisionary jurisdiction of the High

Court.
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Conclusion
In light of the above, the following question of law is answered as follows;

Has the Civil Appellate High Court of Galle erred in law by arriving at the conclusion that
the 2" Defendant has established exceptional grounds to invoke the jurisdiction of the Civil
Appellate High Court?

Yes

In the circumstances, | set aside the judgment of the High Court dated 30" of August, 2017 and
affirm the judgment of the District Court dated 28" of December, 2007.

The appeal is allowed. No costs.

Judge of the Supreme Court

Hon. E.A.G.R. Amarasekera, J
| Agree Judge of the Supreme Court

Hon. Kumudini Wickremasinghe, J

| Agree Judge of the Supreme Court
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