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Vijith K. Malalgoda PCJ

Respondent-Respondent-Appellant (hereinafter referred to as the Respondent-Appellant) before this
court had filed the instant appeal with leave obtained from the Provincial High Court of Tangalle under

section 14 (2) of the Maintenance Act No 37 of 1999 on the following questions of law,

1) Did the learned High Court Judge err in deciding the required level of burden of proof with
regard to the income of the applicant when making a maintenance order under section 2 (1)
of the Maintenance Ordinance?

2) Did the learned High Court Judge err when she had only considered the amount referred to
as the Appellant’s monthly income, when deciding the monthly maintenance to the
Applicant-Respondent?

3) Has the Applicant refused to live with the Appellant as required under section 2 (1) of the
Maintenance Ordinance?

4) Has the learned High Court Judge failed to appreciate the correct income and the capacity
of the Respondent-Appellant to pay the maintenance under section 2 (1) of the Maintenance
Ordinance?

5) Did the learned High Court Judge err in law when she conclude that the Respondent-
Appellant had to establish his income?

6) Did the learned High Court Judge err in deciding that it is the duty of the Respondent-
Appellant to establish his income when considering the provisions in section 102 and 103 of

the Evidence Ordinance?

As revealed before this court, the Applicant-Appellant-Respondent (hereinafter referred to as
Applicant-Respondent) had commenced proceedings before the Magistrate’s Court of
Angunakolapelessa under the provisions of the Maintenance Act No 37 of 1999 for obtaining
maintenance for herself and her 5 years old child. During the inquiry before the Magistrate, the
Applicant-Respondent, her eldest sister as well as her eldest daughter had given evidence for the
Applicant-Respondent. At the conclusion of the inquiry the learned Magistrate had dismissed her

application and refused granting any maintenance both to the Applicant and her five years old child.

Being dissatisfied with the said order of the learned Magistrate dated 24.11.2015, the Applicant-
Respondent had preferred an appeal to the Provincial High Court of the Southern Province Holden in

Tangalle.



In consideration of the said appeal, the learned High Court Judge by her order dated 08.05.2017, had

allowed the appeal and granted maintenance in sum of Rs. 10,000/- with regard to the child and Rs.

5000/- to the mother (Applicant-Respondent) and ordered the effective date as 24.11.2015 for the

maintenance order.

The Respondent-Appellant being dissatisfied with the said order had moved for leave under section

14 (2) of the Maintenance Ordinance on the questions of law referred to above.

However, during the appeal before this court, the learned counsel who represented the Respondent-

Appellant agreed to restrict his appeal to two questions of law contained in sub paragraphs (1) and

(4) which reads as follows;

1).

4)

Did the learned High Court Judge err in deciding the required level of burden of proof
with regard to the income of the Applicant when making a maintenance order under
section 2 (1) of the Maintenance Ordinance

Has the learned High Court Judge failed to appreciate the correct income and the
capacity of the Respondent-Appellant to pay the maintenance under section 2 (1) of

the Maintenance Ordinance

As observed by this court the entire case for the Appellant and the Respondent relied upon the

provisions of sections 2 (1), 2 (2) of the Maintenance Act No. 37 of 1999 which reads as follows:

Section 2 (1);

Where any person having sufficient means, neglects or unreasonably refuses to
maintain such person’s spouse who is unable to maintain himself or herself, the
Magistrate may, upon an application being made for maintenance, and upon proof of
such neglect or unreasonable refusal, order such person to make a monthly allowance
for the maintenance of such spouse at such monthly rate as the Magistrate thinks fit,
having regard to the income of such person and the means and circumstances of such

spouse.

Section 2 (2);

Where a parent having sufficient means neglects or refuses to maintain his or her child

who is unable to maintain himself or herself, the Magistrate may upon an application



being made for maintenance and upon proof of such neglect or refusal, order such
parent to make a monthly allowance for the maintenance of such child at such monthly
rate the Magistrate thinks fit, having regard to the income of the parents and the

means and circumstances of the child.

When going through the provisions referred to above, it is clear that the legislature had expected the
Magistrate who acts under the above provision, when considering an application before him for

maintenance of a spouse and/or a child, to satisfy himself

a) With regard to the spouse whether he or she is unable to maintain him or herself, proof of
such neglect or unreasonable refusal, such monthly rate as the Magistrate thinks fit having
regard to the income of such person, and means and circumstances of such spouse,

b) With regard to the child whether the child is unable to maintain him or herself, such
monthly rate the Magistrate thinks fit having regard to the income of the parents and the

means and circumstances of the child,
when ordering maintenance against the errant spouse or the parent

In addition to the above requirement, it is further observed that there is a general requirement under
section 2 of the Maintenance Ordinance that, “such person against whom the maintenance order is
made should have sufficient means” and then neglects to maintain the spouse or the child as the case

may be.

However, the legal provisions with regard to the awarding of maintenance to the wife prior to 1999
was not identical to the present legal provisions referred to above. The Maintenance Act No. 37 of
1999 was enacted by parliament in the year 1999 and came in to effect from 22" October 1999. The
Maintenance Ordinance which amended the law relating to vagrants came in to effect on 31t
December 1889 by Ordinance 19 of 1889 which was subsequently amended by Ordinance 13 of 1925
and Act No. 2 of 1971 and 19 of 1972.

Section 2 of the said Ordinance (as amended) which provided for the maintenance for wife as well as

children (legitimate or illegitimate) reads as follows;

“If any persons having sufficient means neglects or refuses to maintain his wife, or his

legitimate or illegitimate child unable to maintain itself, the Judge of the family Court may,



upon proof of such neglect or refusal, order such person to make a monthly allowance for the
maintenance of his wife or such child at such monthly rate, as the Judge of the Family Court
thinks fit, having regard to the income of the defendant and the means and circumstance of
the Applicant or such child and to pay the same to such person as the Judge of the Family
Court may from time to time direct. Such allowance shall be payable from the date on which

the application for maintenance is made”.

When awarding maintenance, almost an identical question of law was raised from time to time,
“whether a married woman having sufficient means of her own is entitled to claim maintenance from

her husband even under the said Ordinance.”

This matter was once again raised in the case of Sivasamy V. Rasiah (1943) 44 NLR 241 and a divisional

bench presided by Soertsz SPJ was nominated, since there was a difference of opinion on this issue.

In this case, the two contrary views taken by Macdonell CJ in Silva V. Senaratne (1931) 33 NLR 90
purports to follow an old case Carder Umma v. Calendran (1863- 1868) Ram 141 which was based on
the old Vagrant’s Ordinance, and view taken by Wood Renton CJ in Goonewardene V.

Abeywickreme (1914) 17 NLR 450 was considered by Soertsz SPJ.

As observed by Soertsz SPJ, the view taken by Wood Renton CJ was not considered in his Judgment by
Macdonell CJ. However as observed by Soertsz SPJ, one of the main issues to be considered was the

ambiguity in the use of the word “itself” in section 2 of the Maintenance Ordinance.

Whilst observing the view taken by Wood Renton CJ in Goonewardene v. Abeywickreme, and the
provisions in section 2 and 10 of the Maintenance Ordinance, Soertsz SPJ had resolved the ambiguity

in the following terms,

“The first question that arises for consideration is whether, so far as wives are concerned, the
Maintenance Ordinance provides a certain measure of relief to indigent wives alone, and it
seems to me that there need be no difficulty in answering that question if we guide ourselves

by the plain words of the relevant sections of that Ordinance. Section 2 says: -

“If any person having sufficient means neglects or refuses to maintain his wife, or his

legitimate or illegitimate child unable to maintain itself.... The Magistrate may order



such person to make a monthly allowance for the maintenance of his wife or such child
“These words, correctly interpreted, can only mean that while the right of children to
maintenance depends on both their inability to maintain themselves and on the possession of
sufficient means by the father, the right of the wife to maintenance is conditioned only on the
possession of sufficient means by the husband and is not affected by the fact that she has
sufficient means of her own.”
“In the case of Goonewardene v. Abeywickreme, as well as in this case, counsel for the husband
sought to interpret the words “unable to maintain itself” as qualifying both the antecedent
words “wife” and “child”, and in support of that interpretation, they relied on Form 2 in the
Schedule of the Ordinance. Wood Renton C.J., appears to have agreed that in that form
“inability to maintain” was applicable to the wife also, but he disposed of the argument with
the word of Lord Penzance in Dean v. Green 8 P.D. 89, that “it would be quite contrary to the
recognized principle upon which Courts of Law have to construe Acts of Parliament to restrain
the operation of an enactment by any reference to the words of a mere form given for
convenience sake in a schedule.” But, for my part, | am unable to agree that in the Form,
inability to maintain is made applicable to the wife. What, in my opinion, the Form does is to
change he neuter “itself” in section 2 into the masculine “himself” and the feminine “herself”
to be applied in that way to the case of a male or female child respectively. Be that as it may,
the words of the section are clear and they must govern the question”
“l read section 2 of the Ordinance as entitling a wife to claim maintenance in virtue of her
wifehood alone and to obtain it by proof that her husband has sufficient means.
Section 3 and 4 follow and state the only circumstances in which a husband, although
possessed of sufficient means, may repel his wife’s claim to maintenance. Except in those
circumstances, there are no words in the Ordinance that debar a wife from asking for
maintenance, notwithstanding the fact that she is able to support herself.
But, is contended that by the implication of section 10 of the Ordinance a wife must satisfy
the Court that she has no means of her own in order to obtain an order against her husband.

| have scrutinized that section, but | cannot find that there is, necessarily, such an implication.”



“For these reasons, | am of opinion that, on a correct interpretation of the various provisions
of the Ordinance itself, a wife possessed of means is entitled to claim maintenance from her
husband provided he has sufficient means himself.
And that is as it should be for, as observed in the Judgment delivered by Creasy C.J. and
Thomson J, in Ukku v. Thambia (Ram, 1863-1868, p 71):

“the husband, by the marriage contract, takes upon himself the duty of supporting and

maintaining his wife so long as she remains faithful to the marriage vow.”

However, when going through the provision of the Maintenance Act No. 37 of 1999 it is clear that,
the said ambiguity resolved by Soertsz SPJ, had been cleared by the legislature by introducing specific

provisions with regard to the maintenance of the spouse and the child separately.

As already discussed in this Judgement, under section 2 (1) of the Maintenance Act No. 37 of 1999
there is unambiguous provisions requiring that the learned Magistrate may order such person to pay

maintenance, upon proof of,

“a person who is having sufficient income, neglects or unreasonably refuse to maintain
the spouse, whether the spouse is unable to maintain her/himself, having regard to the income of
that person and means and circumstance of the spouse” and all these requirements are necessary
ingredients in making a maintenance order under the provisions of the Maintenance Act No. 37 of

1999.

In establishing the said requirements, sections 11 and 12 of the Maintenance Act No 37 of 1999

provides the procedure to be followed before the learned Magistrate.
Section 11 (1) of the above act provided,

“Every application for an order of maintenance or to enforce an order of maintenance
shall be supported by an affidavit stating the facts in support of the application, and
the Magistrate shall if satisfied that the facts set out in the affidavit are sufficient, issue
a summon together with a copy of such affidavit, on the person against when the
application is made to appear and to show cause why the application should not be

granted.”



Section 12;

“The Magistrate may proceed in the manner provided in Chapter V or VI of the Code
of Criminal Procedure Act No 15 of 1979 to compel the attendance of the person
against whom the application is made and of any person required by the applicant or
the person against whom the application is made or by the Magistrate to give evidence,

and the production of any document necessary for the purpose of the Inquiry.”

When considering the procedure referred to above, it appears that, when an application for
maintenance was made before the Magistrate with an affidavit by the Applicant, the Magistrate is
required to act upon the affidavit if the material submitted are sufficient to act upon, and thereafter
once the Respondent appear before him, to hold an inquiry in the manner provided in Chapter V or

VI of the Code of Criminal Procedure Act No. 15 of 1979.

As further observed by this court, there are several provisions in the Maintenance Act, which provides
the Magistrate to obtain the necessary details for him to come to a correct conclusion as required in

section 2 of the said Act.

The above provisions introduced to the Maintenance Act will clearly demonstrate the extent to which
the legislature had expected the Magistrate to satisfy when making a maintenance order as provided

by the said Act.

During the argument before us the learned Counsel who represented the Respondent-Appellant took

up the position that the Applicant-Respondent had failed in establishing,

a) That the Applicant-Respondent is unable to maintain herself and

b) The income of the Respondent-Appellant

and submitted that the learned High Court Judge erred in law when she reversed the Judgment
of the learned Magistrate, contrary to the prevailing provisions of the Maintenance Act and the

evidence available in the case in hand.

As already observed in this Judgement, the provisions of the Maintenance Act No 37 of 1999 had
cleared the ambiguity with regard to the maintenance of the spouse and the child by introducing
specific provisions with regard to each category and also introduce the legal frame work to hold an

inquiry for the court to satisfy when making a maintenance order.
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However, when going through the evidence of the Applicant-Respondent before the Magistrate, it is
observed that except for the following portion of the evidence, no evidence was placed before the

Magistrate with regard her inability to maintain herself and the income of the Applicant-Respondent.

“eom0 ®edS ®N0eE £tdsl eeecess @BHEN. €1 6EKY €Ot PBEOS £t DN @D
08N MBS0 @HEN. B0 AUBEDES 0P ®BEIDES Hws. SEHBydtam & ed» e I 6
D 0O B 60 FOG OB e®xNeN. Gt. 392000/ -0 JrDOOED ©OIN. 50 0O 7®
B0 ©Fes BER RicE). eMBetBens’ ®es. T e®els el oy Bw. §Og
0D, 8 JBoons, AES S0 Secmt). v el 6Fes AT DO L0 QYECT
DO, v sesreerireere s erere e eraees @08 edctn €t e@10etnd GHEN. eI €Ott) GOBD

s8ers o3 803 edsies.”
But however, under cross examination the applicant had admitted the following;
Page 67;
Sk o0 RROD Ot DONEN ee?
G Q3]
& DY ) DOD RO DIST?
c: ®e@ 8RR v
& DIOOIE ®Te?
c: e®dg S000 5C BuE @vFDers e®s
& @0 euiEm ®OSes HYS 6@ IO DO ¢c0 ge3Oged®s St DOBE BnEd?
€ ®8

During the inquiry the Applicant-Respondent’s eldest daughter too had given evidence on behalf of

her. This witness too had admitted the following when she was cross examination at the inquiry;
Page 76;

- DS 008 DR 9T FO® M OO BOFYes) T’ Br» Soecs?

c: @8

& £c0 DITD) GDIODET, QWS ?
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DG #EReE e®cd ®ed #IPD@es e®cd

o0 0B HEY BDOBD DESB B0 es0s ORI DI DEcd DY LS 8O RN
SBeey cBHNE?

Q3]

& 980 96 HLEDOGT BBEI cBHENC?

@8

€ 98O 800D DIEEE DI G Stod D) BIew?
&00@ed e®cd BT MPDed #@es emcd SJecd

£305800 30 680 DT HED 8D0De0 DIDDO IS DE) 6BE DT B T’
50e3 ) NBM el O® PRO B0 6eHH?

B0 AT BTt

080 DEY BDODE0 NEBDIOBE €0 ®i0B0 NTDEOS YECOD DRICDE TEeD Hoessd
DD ) DO PRAOS #BRO eeB® Bre)?

Q3]

200 & 50 90 80 9@ #iDOOB 0C?
@8

20 6® PRed DT St DODNC?

BB

e ed) DO wOC?

QO]

FO®) e DOBeS?

BB

FOR) 00HNEDDE OSeSS?

Q9]
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When considering the above evidence it is clear that as a settlement in a previous maintenance action
between the same parties, the Respondent had given his house and the paddy field he worked to his
wife, the Applicant in the case in hand and at the time his eldest daughter gave evidence, the said
eldest daughter admitted that she is working the paddy field given by her father on behalf of her
mother. It is further revealed that neither the Applicant-Respondent, nor the witness placed any
material before the Magistrate to the effect that the Applicant-Respondent is unable to maintain

herself except for the following evidence

Examination in chief at page 61

“e290 @@ BI06E £OtdS 6CeCeND 9BHEN. €1 6D Ot DBEOS eirdP PBMEN CEIR
08 MMBBO ). @0 B0 DOBD eIt ®ows.

Other than the above evidence both the Applicant-Respondent and her daughter (witness No.02) had
admitted under cross examination that they engaged in cultivation in the paddy field belonging to

them.

Cross examination of the Applicant at page 67,

o0 RROD O8) DODEN e5e?
Q3]

DS ) DO YBO DIEGE?
®e® BERDERD ®HeS

O C¢ o QG

Cross examination of witness No.2 at page 78;

& 080 DD BDODEMO NEBDIOB €0 ®i0R0 DITDEOS YECOD DRICDE TED) Hoessd
DD D) DO® PROS FBRO eeB® Bwed?

G @D

&g 02000 & 50 OO 80 96 FIOOT eSc?
G @D

& 020 6® PRO DI &) DODENE?

& BT

& e Od) »OSeS D C?
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& Q)]
& FOR) 00HNEDSE DOSeSS?
s @8

From the above evidence, it is clear that both witnesses were engaged in cultivation and the 2"

witness is cultivating the paddy field given to the Applicant-Respondent by the Appellant-Respondent.

However as observed by this court both the Magistrate as well as the High Court Judge had failed to
consider the above fact in their respective Judgments. In other words, both the Magistrate and the
High Court Judge were not mindful of the fact, whether the Applicant-Respondent had submitted
sufficient evidence before the Magistrate, that she is unable to maintain herself, before coming to a

conclusion.

When refusing maintenance, the learned Magistrate had mainly considered the income of the
Respondent-Appellant and had come to a conclusion that the Applicant-Respondent had failed to
establish the correct income of the Respondent. As already discussed in this Judgment, Maintenance
Act No. 37 of 1999 had provided several provisions to facilitate the court as well as the Applicant to
bring evidence with regard to the income of the Respondent but, as further observed by this court,
the above provisions will help an Applicant who claims that the Respondent is employed at an
institution or drawing a steady income from known sources. But it is difficult to establish the income
of an ordinary villager who is not employed but depend on daily income he gets from odd jobs. In the
said circumstances there is a duty cast upon the Applicant to bring evidence through witnesses who
can speak about the Applicant, and in the instant case | observe that, some effort had been taken to

establish this fact but, the Magistrate had not seen the importance of the said evidence.

When reversing the Judgment of the Magistrate the learned High Court Judge had correctly
considered the evidence led on behalf of the Applicant with regard to the income of the Respondent-
Appellant but had failed to consider whether there is sufficient material before the Magistrate to
conclude that the Applicant is able to maintain herself or not, which is an important ingredient that

has to be established by an Applicant when requesting a maintenance order in support of the said

party.

As referred to in this Judgment, the Respondent-Appellant had agreed to restrict his appeal to the

qguestions of law contained in questions one and four which refers to a maintenance order made
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under section 2 (1) of the Maintenance Act No. 37 of 1999 but it does not refer to an order made

under section 2 (2) of the said Act.

As observed by me, the learned High Court Judge when reversing the order of the Magistrate, had
made order under both the above provisions, i.e. under section 2 (1) and 2 (2) of the Maintenance

Act No. 37 of 1999.

Since the Appellant had only challenged the order made under section 2 (1) of the Maintenance Act
No. 37 of 1999, | will not be going in to the validity of the order made under section 2 (2) of the said
Act, making a maintenance order directing the Appellant-Respondent to pay Rs. 10,000/- for the child

of them.

For the reasons given in this Judgement, | quash the maintenance order made under section 2 (1) of
the Maintenance Act No 37 of 1999 which granted Rs. 5000/- as maintenance to the Applicant-
Respondent but make no order with regard to the maintenance order made under section 2 (2) of the

Maintenance Act No 37 of 1999.

The appeal is allowed as far as the order made under section 2 (1) of the Maintenance Act of 37 of

1999 is concerned.

Judge of the Supreme Court
Justice P. Padman Surasena

| agree,
Judge of the Supreme Court
Justice E. A. G. R. Amarasekara

| agree,

Judge of the Supreme Court



