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Obeyesekere, J

This is an appeal filed by the Defendant — Appellant — Appellant [the Defendant] against
the judgment delivered by the Civil Appellate High Court of the Western Province holden
in Gampaha [the High Court]. By the said judgment, the High Court affirmed the judgment
delivered by the District Court of Negombo [ the District Court] in favour of the Plaintiff —
Respondent — Respondent [the Plaintiff]. Leave to appeal was granted on three questions
of law to which | shall advert to later in this judgment.

This judgment has been prepared in four parts. I shall in the first part refer to the admitted
facts and the facts as pleaded by the parties in their respective pleadings in order to give
an outline of the case of each party and context to the questions of law. This will be
followed by a discussion on the law relating to the second and third questions of law. In
the third part, | shall consider in detail the evidence given at the trial, both oral and
documentary in order to place in its proper perspective the conclusions of fact reached
by both the District Court and the High Court. | shall finally analyse the judgments of the
District Court and the High Court in the light of the applicable law, the evidence and the
questions of law.



Partnership between the Plaintiff and the Defendant

The Plaintiff, the Defendant and five others had entered into Deed of Partnership No.
1124 dated 23 July 1976 [the Agreement] with the purpose of the partnership being to
commence and carry out a cinema hall under the name of ‘Elite Cinema’ at Welihena,
Daluwakotuwa. While the said Agreement did not contain details relating to the
ownership of the land on which the cinema was situated, the Agreement provided that:

(a) The Plaintiff and his wife shall invest a sum of Rs. 75,000, the Defendant and his wife
a sum of Rs. 150,000 and the other five persons in aggregate a further sum of Rs.
75,000;

(b) The Defendant shall be the Managing Partner;

(c) The partners shall be entitled to receive 8% as interest on their investment and
thereafter to a division of the profits according to the ratio of their investment, with
the profits being paid by way of a dividend once a year;

(d) The partnership shall commence on 16%™ July 1975 and be valid for a period of ten
years; and

(e) The partnership may be terminated by one partner giving six months notice in
writing of such termination to the other partners.

Over the years, the shares held by the partners other than the Plaintiff had been
purchased by the Defendant and the wife of the Plaintiff had transferred her share to the
Plaintiff, leaving the Plaintiff and the Defendant as the only partners. The ratio of the
investment held by the Plaintiff and the Defendant in the partnership stood at Rs. 75,000
: Rs. 225,000 at the time the dispute that culminated in this appeal arose.

There is no evidence to suggest that a fresh agreement was executed with the departure
of the other partners nor has the Agreement been renewed in writing at the end of the
ten year period. However, there is no dispute that (a) the Plaintiff and the Defendant
continued with the operation of the cinema in partnership with one another, (b) the terms
of the said Agreement relating to the payment of profits/dividends was adhered to by the



Defendant, and (c) both parties proceeded on the basis that the partnership is valid and

effective.

It is admitted between the parties that:

(@) The cinema was managed by the Defendant without any involvement or

interference by the Plaintiff;

(b) The Plaintiff would meet the Defendant each year at the latter’s office to collect the

annual profits of the said partnership;

(c) On each of the above occasions when payment was made, the Plaintiff signed a

receipt acknowledging the receipt of the money;

(d) A copy of such receipt which specified the details of the payment that was being

made was handed over to the Plaintiff; and

(e) The Plaintiff was paid inter alia the following sums of money as dividends/profits by

way of cheques:

Accounting year Paid on Sum paid — Rs. Receipt
1982/83 4™ March 1986 8277.52 P9
1983/84 4™ March 1986 3101.40 P10
1985/86 2" December 1986 17,459.32 P11
1986/87 1°* November 1987 14,662.00 P12 (V2)
1987/88 4™ January 1989 2681.46 P13
1989/90 24™ April 1991 11,582.00 P14
1990/91 18" November 1991 14,979.76 P15

Meeting on 17™ October 1992 and events thereafter — as pleaded

It is the position of the Plaintiff that on 17" October 1992, he received a message from

Danatunga, an employee of the Defendant informing him that the Defendant wanted to

meet him. This was the customary way of informing the Plaintiff to call over to collect his

share of the profits, except that unlike in previous years where the transaction took place




at the office of the Defendant, on this occasion, the Plaintiff was asked to call over at the
residence of the Defendant.

The Plaintiff states that he accordingly visited the house of the Defendant that evening in
the expectation of being paid the profits of the said business for the year 1991/92. The
Plaintiff admits that (a) he met the Defendant over a cup of tea and that he was handed
over a cheque post-dated to 2" November 1992 in a sum of Rs. 134,644 [P7], and (b) he
signed a receipt acknowledging payment and a few other documents. However, unlike on
previous occasions, the Plaintiff claims that he was not given a copy either of the receipt
or of the other documents signed by him.

Upon returning home, the Plaintiff had handed over the said cheque to his son-in-law,
Ranjith Hettiarachchi with instructions to deposit the said cheque on the due date. Having
seen the value of the cheque and realising that the sum paid as ‘profits’ was unusually
high compared with previous years, Hettiarachchi had asked the Plaintiff for a breakdown
of the said sum. The Plaintiff claims that he declared at that point that he was not given
a breakdown, and had accordingly instructed Hettiarachchi to obtain it from Danatunga.

On 18™ October 1992, Hettiarachchi claims that he had visited the house of Danatunga
and requested for a breakdown of the said sum of Rs. 134,644. Danatunga is said to have
handed over to Hettiarachchi on the 19'", a document written by Danatunga marked P8
on which the following breakdown of the aforesaid sum of Rs. 134,644 had been written:

Share of the Plaintiff Rs. 75000
Arrears Rs. 21602
Profits for 1991-92 Rs. 18042
Refund of money obtained for the curtain Rs. 20000

Although in terms of P8, the Plaintiff’'s share of Rs. 75,000 had been returned to the
Plaintiff, it is the position of the Plaintiff that he never agreed to sell his share in Elite
Cinema to the Defendant. Accordingly, on his instructions, his Attorney-at-Law had sent
a letter of demand dated 21°' October 1992 to the Defendant [P19], which is just four
days after the alleged incident, stating inter alia as follows:
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Thus, the position of the Plaintiff, just four days after the incident, was that the Defendant
had misled him [eem®@® ©®] and cheated him [0®D] as a result of which he had signed a
receipt together with several other documents, and accepted P7 even though he had no
intention of selling his share in the partnership.

The response of the Defendant is found in the letter dated 2" November 1992 sent
through his Attorney-at-Law [P20] where it was stated inter alia that:

“The allegations contained in your letter that my client had by misrepresentation and
false inducement got your client to sign documents on the 17" October 1992 is
totally false. In fact, your client had on many prior occasions expressed his intention
to retire from this partnership and it was agreed that my client would pay him his
dues on 17%" October. On the evening of that day your client met my client by
arrangement at my client’s residence. On my clients instructions his Clerk Danatunga
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had prepared a receipt for the sum of rupees 134,644 and a letter to the Registrar of
Business Names confirming that he was leaving the partnership and that he had
collected his dues. Copies of the letter and documents were also prepared to be sent
to the Manager, People’s Bank, Kochchikade and the Inland Revenue Department.
All these documents your client read through before he signed. He was fully aware
of what he was signing and doing. ... When your client accepted the cheque he was
in no doubt as to the fact that he was ceasing to be a partner.”

The position of the Defendant was thus fourfold. The first was that it was the Plaintiff who
wanted to sell his share, a claim which has been denied by the Plaintiff. The second is that
several documents including the receipt were signed by the Plaintiff, and that the Plaintiff
read these documents prior to signing. The third was that the Plaintiff accepted the
cheque with the full understanding of what he was doing. The fourth and perhaps the
most important was the denial of the allegation of misrepresentation and cheating.

P20 has not been replied by the Plaintiff.

Action in the District Court

Action was instituted in the District Court on 23™ November 1992. The plaint contained
the above narration of facts and that:

(a) the Plaintiff had no intention of selling his share;
(b) similar to previous occasions, the Plaintiff did not examine the documents; and

(c) the Defendant had cheated him and misled him.

The Plaintiff had however acknowledged that he signed several documents including a
receipt [V1] and a letter addressed to the Registrar of Business Names [P17].

The relief claimed in the plaint was as follows:

“&r) ccPMRDOO ORRBD B3O oD ®HYE OOl HO Mo oo GRHDBDD

OBHWOD dded HeHES HEO CRIEVO GBRS WO oS VOO LW®ES
IS oemeE,
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CENeOs O® CEAD QOB 6H® PROSD VDD LWHRNE EI) IS LEHE,
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Paragraph (em) was the first indication that the Plaintiff may have agreed to transfer his
share by V1 and that if it was so, that is as a result of the Defendant having cheated him.

The position taken up by the Defendant in his answer was that the Plaintiff had discussed
with him on several occasions his desire to terminate the partnership, that the meeting
on 17" October 1992 was a pre-arranged meeting, and that the Plaintiff had signed
several documents that day to give effect to the decision of the Plaintiff to move out as a
partner. There was however no denial of the allegation that the Defendant had misled
and/or cheated the Plaintiff.

The trial before the District Court commenced on 20" November 1996. After the evidence
of several witnesses including that of the Plaintiff had been led, due to a change in the
Judge before whom the evidence was led, the Defendant had moved that proceedings
commence de novo. In the absence of any objection by the Plaintiff, trial de novo had
commenced on 27" October 1999.

The Plaintiff had raised the following issues:

“1) ePHcwor ®93 Ol gBBn cdded geoHds HHR HWOS DO emAiHE?
(2) PO ®HE OO O glBdn osem DO &xee?

(B3) oo 6L N OE® SPMNCER DIBLD BDOML el IRHBEE HWONEE YCE)
g5 o0t o8 53D s e Q0e?

Thus, the Plaintiff did not put in issue the fact that the Defendant misled and/or cheated
him, nor did the Plaintiff raise a specific issue that the Plaintiff made a mistake when he
signed the documents. The issue that is closest to a claim that the Plaintiff made a mistake
when he signed the necessary documents transferring his share to the Defendant is Issue
No. 1 —i.e. the Plaintiff had no intention to transfer his share, even though he signed a



receipt and accepted P7. It is this issue that has now transformed itself through the plea
of non est factum as the second and third questions of law.

The Defendant raised only one issue, that being, “edoded 10 &5 edeed e B
DOIZOERD 650 PMNRDO R PO ©O0) DSV D &iBe?”. Paragraph 10 of the
answer referred to the fact that the Plaintiff had given up his rights as a partner by virtue
of having signed a receipt to that effect. Thus, the issue raised by the Defendant was
whether the Plaintiff could maintain the action having transferred his share.

The Plaintiff’s case commenced with the evidence of his son-in-law, followed by Don
Herbert Nihal [a nephew of the Plaintiff who was an employee of the Defendant],
Danatunga, the Plaintiff and finally an employee of the accountancy firm that audited the
accounts of the partnership. The Defendant did not give evidence nor did he lead the
evidence of any other person. However, three documents [V1 — V3] were marked by the
Defendant during cross examination. Of these three documents, V1 is the receipt that
was admitted at the trial to have been signed by the Plaintiff on 17" October 1992.

By its judgment delivered on 22" August 2003, the District Court accepted the position
of the Plaintiff that when he signed V1 and accepted P7, his intention was only to accept
the profits for that particular year and that the Defendant had failed to contradict the
position of the Plaintiff. The District Court accordingly held with the Plaintiff and granted
the aforementioned relief. Aggrieved, the Defendant had appealed to the High Court
which had upheld the judgment of the District Court by its judgment delivered on 1°
March 2013.

P7 being the cheque that was issued was not deposited by the Plaintiff. As a result, the
monies have remained with the Defendant since October 1992. If a decision is reached in
favour of the Defendant, that would not only mean that the Plaintiff is not entitled to any
share in the partnership but would also result in the Defendant not making any payment
for the share of the Plaintiff. In order to avoid the Defendant being unjustly enriched in
such an eventuality, the Plaintiff shall be entitled to the said sum of Rs. 134,644,
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Questions of law

The Defendant had sought and obtained leave to appeal on the following three questions
of law:

1) Has the Civil Appellate High Court of Gampaha erred in law in holding that the
Defendant has deceived the Plaintiff into placing his signature on the documents
marked and led in evidence as V1 and P17 at the trial?

2)  Has the Civil Appellate High Court of Gampaha erred in law by holding in favour of
the Plaintiff when negligence in the conduct of the Plaintiff disentitles the Plaintiff
to claim the benefit of the plea of non est factum in respect of documents marked
V1and P17?

3)  Has the Civil Appellate High Court of Gampaha failed to consider that the burden of
proof was with the Plaintiff in establishing the plea of non est factum as well as
establishing a cause of action in terms of Sections 101 and 102 of the Evidence
Ordinance?

This brings me to the second part of this judgment.

The plea of non est factum

In order to answer the second and third questions of law, | shall at the outset consider
what is meant by non est factum, whether a plea of non est factum is vitiated by the
negligence or carelessness of the person relying on the said plea and the evidentiary
burden that must be satisfied in order to succeed with the plea.

Non est factum is a defence available to someone who has been misled into signing a
document which is fundamentally different from what he or she intended to execute or
sign. Accordingly, where the defence is established, the signing party may be able to
escape the effect of the signature by arguing that the agreement was void for mistake.
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In Chitty on Contracts [Thirty First Edition (2012), Volume 1], it has been stated that:

“The doctrine of mistake in the law of contract deals with two rather different
situations. In the first, the parties are agreed on the terms of the contract but have
entered it under a shared and fundamental misapprehension as to the facts or the
law. Cases in this category are now usually referred to as “common” mistake, for
normally the mistake is legally relevant only if both parties have contracted under
the same misapprehension. In the second, there is some mistake or
misunderstanding in the communications between the parties which prevents there
being an effective agreement [for instance if the parties misunderstand each other]
or at least means that there is no agreement on the terms apparently stated. This
second category of mistake includes ... ‘unilateral mistake’, where only one of the
parties is mistaken, over the terms of the contract ... . ” [paragraph 5-001]

“There is, however, a third type of mistake which might be seen as a variant of
unilateral mistake, but which for convenience will be placed in a separate category.
It is peculiar to the law of written contracts, and it allows a party who has executed
a document under a fundamental misapprehension as to its nature to plead that it
is “not his deed”. This is the defence of non est factum.” [paragraphs 5-002]

“The general rule is that a person is estopped by his or her deed, and although there
is no such estoppel in the case of ordinary signed documents, a party of full age and
understanding is normally bound by his signature to a document, whether he reads
or understands it or not. If, however, a party has been misled into executing a deed
or signing a document essentially different from that which he intended to execute
or sign he can plead non est factum in an action against him. The deed or writing is
completely void in whosesoever hands it may come. In most of the cases in which
non est factum has been successfully pleaded the mistake has been induced by
fraud.” [paragraph 5-102] [emphasis added]

The limited extent to which Court will accept the defence of non est factum was
considered in Muskham Finance Ltd v Howard and another [(1963) 1 Q.B. 904; at page
912] where Donovan L.J held that “The plea of non est factumis a plea which must

necessarily be kept within narrow limits. Much confusion and uncertainty would result in
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the field of contract and elsewhere if a man were permitted to try to disown his signature
simply by asserting that he did not understand that which he had signed."

The law on non est factum was completely reviewed and restated by the House of Lords
in Saunders v Anglia Building Society [1971 AC 1004] and the modern boundaries of the
plea have been set out therein.

In that case, the 1% defendant, Lee had placed before the plaintiff a deed for her to sign.
The plaintiff had broken her spectacles and could not read effectively without them. She
asked what the deed was, and Lee said, in the presence of the nephew of the plaintiff and
without any dissent from him, that the deed was to do with the gift to the nephew of the
house of the plaintiff. The plaintiff, not having asked her nephew to read the deed to her
or give his explanation of it, but assuming that her nephew and Lee knew what they were
doing, and desiring to help her nephew in the way that he wished, signed the deed.

Lord Reid, with whom the other four Law Lords agreed, stated that [pages 1015 - 1016]:

“The plea of non est factum obviously applies when the person sought to be held
liable did not in fact sign the document. But at least since the sixteenth century it has
also been held to apply in certain cases so as to enable a person who in fact signed
a document to say that it is not his deed. Obviously any such extension must be kept
within narrow limits if it is not to shake the confidence of those who habitually and
rightly rely on signatures when there is no obvious reason to doubt their validity.
Originally this extension appears to have been made in favour of those who were
unable to read owing to blindness or illiteracy and who therefore had to trust
someone to tell them what they were signing. | think it must also apply in favour of
those who are permanently or temporarily unable through no fault of their own to
have without explanation any real understanding of the purport of a particular
document, whether that be from defective education, illness or innate incapacity.

But that does not excuse them from taking such precautions as they reasonably can.
... So there must be a heavy burden of proof on the person who seeks to invoke this
remedy. He must prove all the circumstances necessary to justify its being granted
to him, and that necessarily involves his proving that he took all reasonable
precautions in the circumstances. | do not say that the remedy can never be available
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to a man of full capacity. But that could only be in very exceptional circumstances:
certainly not where his reason for not scrutinising the document before signing it
was that he was too busy or too lazy. In general | do not think he can be heard to say
that he signed in reliance on someone he trusted. But, particularly when he was led
to believe that the document which he signed was not one which affected his legal
rights, there may be cases where this plea can properly be applied in favour of a man
of full capacity.

The plea cannot be available to anyone who was content to sign without taking
the trouble to try to find out at least the general effect of the document. Many
people do frequently sign documents put before them for signature by their solicitor
or other trusted advisers without making any enquiry as to their purpose or effect.
But the essence of the plea non est factum is that the person signing believed that
the document he signed had one character or one effect whereas in fact its character
or effect was quite different. He could not have such a belief unless he had taken
steps or been given information which gave him some grounds for his belief. The
amount of information he must have and the sufficiency of the particularity of his
belief must depend on the circumstances of each case.

We find in many of the authorities statements that a man's deed is not his deed if his
mind does not go with his pen. But that is far too wide. It would cover cases where
the man had taken no precautions at all, and there was no ground for his belief that
he was signing something different from that which in fact he signed. | think that it
is the wrong approach to start from that wide statement and then whittle it down
by excluding cases where the remedy will not be granted. It is for the person who
seeks the remedy to show that he should have it.”

In a separate opinion, Lord Pearson stated as follows [page 1034]:

“In my opinion, the plea of non est factum ought to be available in a proper case for
the relief of a person who for permanent or temporary reasons (not limited to
blindness or illiteracy) is not capable of both reading and sufficiently understanding
the deed or other document to be signed. By "sufficiently understanding” | mean
understanding at least to the point of detecting a fundamental difference between
the actual document and the document as the signer had believed it to be.”
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Thus, a person who has read the impugned document prior to signing as well as a person
of sufficient understanding cannot rely on the defence of non est factum.

This position was emphasised by the High Court of Australia in Petelin v Cullen [(1975)

132 CLR 355] where it was stated that the narrow class of persons who are entitled to rely
on the defence are those who are unable to read owing to blindness or illiteracy or some
disability and who through no fault of their own are unable to have any understanding of
the purport of a particular document and who must therefore rely on others for advice as
to what they are signing.

The plea of non est factum has been considered on many occasions by our Courts. In
Mercantile Credit Ltd v B.H. Silva [76 NLR 193; at page 194] Chief Justice H.N.G. Fernando,
held that:

“This defence [of non est factum] is usually taken in conjunction with the plea that a
party was induced to sign a document by fraud or duress; but no such plea was taken
in the instant case. Alternatively, the defence may be based on mistake, namely
misapprehension as to the nature and substance of the transaction (Pollock on
Contracts, 13th Edition, p. 383).

The equivalent in the Roman-Dutch law is the plea of justus error. The term explicitly
carries the connotation of mistake or misapprehension, ....”

In Mercantile Credit Ltd v Thilakaratne [(2002) 3 Sri LR 206; at pages 211 and 212], Nimal
Dissanayake, J cited with approval the following passage from Weeramantry on ‘The Law

of Contracts’ [1999 reprint, vol. 1 at page 300] where the learned author had enunciated
the rule as follows:

“A person signing a document is held strictly to its terms on the basis that he does so
at his peril. This is known as the caveat subscriptor rule, and in the operation of this
rule the principles relating to justus error come into play. This rule must not however
be viewed as a special head of exemption from the ordinary rules relating to mistake.
Where a person deliberately affixes his signature to a written contract, the court
would naturally be more hesitant in permitting him to plead that he did so in
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consequence of a mistake as to the nature or substance of the transaction, and to
this extent would be less prone to view the error as justus.

In accordance with the rules of justus error the Court would not readily come to the
aid of a person who states that he did not sufficiently attend to the terms of a
contract or did not read it sufficiently carefully, or altogether neglected to read the
document containing the contract. Thus, where a person who is neither illiterate
nor blind signs a deed without examining its contents, he would not, as a general
rule, be permitted in Roman Dutch Law to set up the plea that the document is not
his. If however, without negligence, a person executes a document in ignorance of
its true nature, he may repudiate it, and this repudiation holds good even as against
third persons who have in good faith acted upon it as a genuine expression of
intention.”

Thus, the plea of justus error is stricter in its application than the plea of non est factum.

Non est factum and negligence

In Chitty on Contracts [supra; paragraph 5-107] it has been pointed out that:

“A person who signs a document may not be permitted to raise the defense of non
est factum where he has been guilty of negligence in appending his signature. It
was formerly held in a number of cases ... that negligence was only material where
the document actually signed was a negotiable instrument, for there was not
otherwise any duty of care owed by the person executing the document to an
innocent third party who acted in reliance on it. But these cases were much criticized,
both by the courts and by writers, and they were eventually considered by the House
of Lords in Saunders v Anglia Building Society. ... It was held that no matter what
class of document was in question, negligence or carelessness on the part of the
person signing the document would exclude the defence of non est factum. This does
not depend on the principal of estoppel but on the principle that no man can take
advantage of his own wrong.” [Emphasis added]
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On the issue of negligence of the party raising the plea, Lord Pearson had this to say in
Saunders [supra; page 1036-1037]:

“It is clear that by the law as it was laid down in Foster v. Mackinnon [(1869) L.T. 4
C.P 704] a person who had signed a document differing fundamentally from what he
believed it to be would be disentitled from successfully pleading non est factum if his
signing of the document was due to his own negligence. The word “negligence” in
this connection had no special, technical meaning. It meant carelessness, and in each
case it was a question of fact for the jury to decide whether the person relying on the

plea had been negligent or not.”

Lord Pearson thereafter cited with approval [at page 1038] the following statement by
Salmon, L.J., from the judgment of the Court of Appeal in Saunders [Gallie v Lee and
another (1969) 2 Ch 17; at page 48]:

“If ... a person signs a document because he negligently failed to read it, | think he
is precluded from relying on his own negligent act for the purpose of escaping from
the ordinary consequences of his signature. In such circumstances he cannot succeed
on a plea of non est factum. This is not in my view a true estoppel, but an illustration
of the principle that no man may take advantage of his own wrong."

In Nimalasena v L.B. Finance Company Ltd and others [CA Case No. 831/2000 (F) — CA
Minutes of 6™ February 2017], A.H.M.D. Nawaz,J, having considered the plea of non est

factum in detail stated that, “/ also find that the 2" defendant appellant was a technician
and a tradesman on his own admission. The witness came through as a man of the world
who could not have been so naive as to be unaware of the implications of placing one's
signature to a guarantee. If he knew that the act of signing a guarantee would spell for
him disastrous consequences of monetary burdens, he should have exhibited prudence. So
his assertion that he only signed as a witness and not as a guarantor does not inspire
confidence in this Court. The necessity to exercise prudence was emphasized by the House
of Lords in the context of the plea of non est factum.”

Thus, the plea of non est factum is not available to a man who does not exhibit prudence
or is negligent in his actions.
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Non est factum and the burden of proof

There is one final matter that | must advert to, that being the burden of proof cast on a

person relying on the plea of non est factum.

In Chitty on Contracts [supra; paragraph 5-109], having referred to with approval the
statement by Lord Reid in Saunders [supra; page 1016] that there is “a heavy burden of
proof on the person who seeks to invoke this remedy.”, it goes on to state that, “It will be
a rare case in which a person who does not suffer from a disability will be able to plead
non est factum when he has signed a document without checking to see what it is, or in

what capacity he is signing it.”

Thus, while the plea of non est factum requires clear and positive evidence before it can
be established, it was held by Lord Pearson in Saunders [supra; page 1038] that, “The
person who has signed the document knows with what knowledge or lack of knowledge
and with what intention he signed the document, and how he was induced or came to sign
it. He should have the burden of proving that his signature was not brought about by
negligence on his part.”

This position is consistent with Sections 101 and 102 of the Evidence Ordinance. In
Mercantile Credit Ltd v Thilakaratne [supra; page 209], the District Court had concluded

that the clause relating to the renunciation of the benefits to which guarantors are
entitled to by law had not been explained to the guarantors. Dissanayake, J stated that:

“The burden of proving that the clauses relating to the renouncing of all benefits and
privileges to which sureties are entitled to by law were not understood by him is a
special fact within the knowledge of the person alleging it and by virtue of section
101 of the Evidence Ordinance the burden of proving that fact is with the person who
asserts that fact. In this case since it was the position of the 2" defendant respondent
that the conditions of the agreement relating to renunciation of the rights and
benefits of the guarantors were not understood by him, the burden of proof of that
fact lies with the 2" defendant respondent who alleges it.

It is well to be borne in mind that under section 102 of the Evidence Ordinance, the
burden of proof lies on that person who would fail if no evidence at all were given on
either side.”
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Considering the above, it is clear that the plea of non est factum is extremely narrow in
its application. With the Plaintiff neither being blind nor illiterate, in order to succeed with
the plea, he was required to satisfy the following:

(1) That he was under a fundamental misapprehension as to the nature of the
document that was signed with such document being radically different from the
one the Plaintiff intended to sign, as a result of being misled or induced by deception
practiced on him;

(2) The Plaintiff must not have been negligent.

It is hard to envisage of a case where a person of full capacity would be able to succeed
with the plea, for the reason that if someone has taken reasonable care to ascertain what
he was signing, it would be most unusual if he does not realise what the document
actually is.

The evidence

Having set out what the Plaintiff must prove in order to establish non est factum, | shall
now proceed to the third part of this judgment where | shall consider in detail the
evidence that was led by the Plaintiff.

Taking into consideration the evidence that was led at the trial, the factual circumstances
can be divided into three components. The first component is what transpired at the
meeting held on 17" October 1992. The final outcome of this appeal depends entirely on
what took place at the said meeting and therefore the evidence in this regard is critical.
There were three persons who were present at the said meeting, namely the Plaintiff, the
Defendant and Danatunga. The Defendant did not give evidence while the other two did.

The second component is whether the Plaintiff and the Defendant had any discussions
prior to 17" October 1992 relating to the transfer of the Plaintiff’s share to the Defendant
or whether the Plaintiff was taken by surprise when he found out on receiving P8 on 19t
October 1992 that he had transferred his share. The third component is what transpired
after 17" October 1992. This includes the version of the Plaintiff that he found out that

19



he had transferred his share to the Defendant only after his son-in-law obtained the
breakdown from Danatunga [P8] and the steps taken thereafter. While the Plaintiff and
Danatunga gave evidence with regard to the second component, the Plaintiff, his son-in-
law and Danatunga spoke of the third. | must state that the second and third components
do not stand on their own and are important only to the extent of corroborating the
position of the Plaintiff that he had no intention of transferring his share in Elite Cinema
to the Defendant when he signed V1.

Evidence of the Plaintiff — events of 17™ October 1992

The Plaintiff was 83 years of age at the time he gave evidence in 2002. He stated that:
(a) he had known the Defendant for about 25 — 30 years;

(b) he and his son were engaged in money lending;

(c) he has had financial transactions with the Defendant on several occasions;

(d) he received a message from Danatunga asking him to call over at the residence of
the Defendant;

(e) he went to the residence of the Defendant.

The following questions posed during the evidence-in-chief of the Plaintiff and his
answers contain the version of the Plaintiff as to what happened once he met the
Defendant:

o

e 1.7 cOTen HIND IO ) HO) csie, NDEH®S 6ERD DOWNO EHHLS OB Hw).
®9.

g R0 oS aBos @ 6CR® DED M) NS WO 6O 60 HHFT OB0EE HBD)SE
®YR OBHWOWD DO GeHts) avies DEE?

Oe®® VDO BES eC e, @) O WOSEHD M.

2P HHB O3)06E emOe DHSHD o) ordde woses D B WO TP ASHR
e®mede?

e ® 5bee dom EO G8S dwmed ®mIved DR & WOousy wosiess.”
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With regard to what his intention was at the time his signature was obtained, the

evidence of the Plaintiff was as follows:

“"

e

D®) GO FLWOMRO DHSEs 6@ HRED S5 DH® OX)06E HVEE MID V) WOE)OB
CHEHND ODNINS® e SOOFD GOGEMONE HPME,?

®0 o Oni HRes Miet. SR Do HYes Mer 0.

OBBHDOr HDe®S COHE eC® OERD gBHS O OG0 S99 ®HEE DOEE IO
DFB®OO ©OOE) HeRD) HW DO Hrad) ) o BCrsiade?

®) BRves et

& DeE® DEBnir HPEE GHH® OO 6ERNHO ERIEHKD HedND) 5P o e &ISHPHS)
emOd EMTe Bm) o8 S SO0x0).

®9.”

Thus, even though the Plaintiff has admitted that he signed several documents on the

17t™, he had stated in no uncertain terms that he had no intention to sell his share.

It is important to note that:

(a)

(c)

Even though the Plaintiff met the Defendant at his residence, and even had a cup of
tea, the Plaintiff did not divulge during his evidence-in-chief the details of the
conversation that the Plaintiff had with the Defendant;

The Plaintiff did not claim during his evidence-in-chief that the Defendant informed
him that what was being paid by cheque was the customary payment of profits or
that the Defendant misled him in any manner or that the Defendant misrepresented
facts and induced him to sign V1 and accept the cheque P7;

Even if the Defendant claims that the Plaintiff signed some documents, the Plaintiff
had no knowledge of their contents.

The Plaintiff was cross examined thereafter.

21



Did the Plaintiff read V1 before signing

| have already referred to the fact that the Plaintiff was paid dividends each year and that
he acknowledged the receipt thereof by signing a receipt [P9 — P15] which contained the
details of the payment that was being made. The Plaintiff was accordingly questioned as
follows:

& 9@ O 2 [P12] 380 on eces® 60 &y HHD) GOSN DE) 6Ne? GHHS DR GOSDEDE,
.2 [P12] 3&O & »®) HHO) S DEE?

OR®0 OEPD ¥ HHD) PESES M.

9H®) 080 om 8.2 [P12] gdes D080 600 HWE) e, NS DOSIES.

DEOE).

erl3, etl4, orlb Do 8D oy ) GHHs WOFD 60 DY) esic, GHies WOSES.
R0 HedE 6.

GG 6 0 G O

o) DPeE GUos DHeE CBwO T8O OO0 o) b & SxD) A esse, aBiesd
DWOSeH?

®®
Sedsiesl andd DO goices HeRadie O8D CW RS DO,
L.

(8.1 598000 65503)

G 0o G O

e®» Ve gome?

Q)

oOn gies DOSim 60 MDD OBKE 1,34,644/- 0 oo @I@QME?
QD).

& cdeon @ o® O gros DE?

Q)

O G O G O

V1is re-produced below:

“ct00wed eEDEMD BSOHISD @6l SED ®amidded ) DD HISHED ©®
OCHEREI® GiEHES oo, O g8 emddwed PemQD dEGE0 S50 ®HE OSI06E
MO OO D®ens PR DED Ot 80 OB ge To OO 2B ONN0eRs g Bn®
DOTens® PR G0y O 0GS oS oo 80°.

20e, §E)OORE, COCE®DOOIS O DHPeD RS H@®We® )N e IS 5D LD

oe®s o0t god QDK N E® 6® MO8 e OE® g 647155 O BHPD @M
D)5 Droted 60 DS Ot 134,644 /- OiBLE dBEBE HEHHOLES HHEE HDHEE OO
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MO oo ge, o 80 dHeRE0 B8a0) muoan 6O goed HER ®HHE Oxln oS
2P ond O, O 00T ¢FHO) BOVD.

emod 8ee - 6. 75,000.00
DR OIS aoP €n y H® Yee - Ot 21,602.00
1991/1992 E@® MOS8 e - G 18,042.00
HO® BEeH O gt Yee - Gt 20,000.00

Ot:  134,644.00

OBrE OBeSe HEHMO )8 HBK HDRS HMHOL OB

To my mind, V1 makes it clear that the Plaintiff is voluntarily leaving the partnership, that

he is being paid his investment of Rs. 75000 together with profits, arrears and his

contribution towards the screen, and that the Plaintiff would no longer have any

connection with Elite Cinema. The question was whether the Plaintiff had read V1, similar

to what he had done in respect of P9-P15, prior to signing V1.

V1 having been read over, the Plaintiff was cross examined further as follows:

&
e:

o

G 0o C 0 G

81 Sw BHedzes HHFT OO ) 9EE) e SHwW.

Ol ® 9CE aihes ater demnad ®) Hder, PuiPenE E®WO G&ES OB Fn
DORTD WOSES)

01 AeS» EE gNiem HedMOE, H®) - 8.1 YEOwE 8 Heses S eHBeDE?
®0O.

(0.1 ®@ =0080n Pow D88 HwO®E)

.1 =20 esle?

& g0 ©) S O £556% Mier. HeH® O ©) WOND) HD HBHeET, PHHVEHS EGD
B8 ®) ¥ ©BOE D) .

.10 9®) gres Do eod 1 BwdE EDE?
®9.

20) 91 BodE ede gins me@

S5O 206 81 gties DeE.

ooes D0 gOaDedt 900 e O goion
®9.

Thus, the Plaintiff admitted that he read V1, thereafter signed V1 and that the cheque P7
was handed over only thereafter.
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The most important question and answer however was the following:

“o. ® @ B. 1 BoOE gl aves’ 6.

e 00 8» &0 Huse dex. ® S 6@ SOEHINS wEke Hw).”

The Plaintiff was thus afforded the opportunity of explaining the reason for him to have
signed V1 after reading it and thereby fill the lacuna in his evidence. The Plaintiff however
did not claim that he did not understand the contents of V1 or that the Defendant misled
him or cheated him or that there was a fundamental misapprehension on his part with
regard to the nature of V1.

V1 was for a much higher value

The maximum payment that the Plaintiff had received prior to P7 was Rs. 17459.32 and a
payment of Rs. 134,644 should certainly have made the alarm bells ring. The Plaintiff was
cross examined on that issue, as borne out by the following:

o o® godet® @mw GiBrad 20,000/- DO §Reds OB E@ Heasiess?

gl ®eE EHn Hm Hed e
& Busles) & 0 O @O Duow emedE.

e 90 T Hedm» O mAB.

g embd gogdPnmds @0 OBrE EBDEMONO Dilk 60 oM EIQES et

c: ot

& 1976 coie, e® DSHES O 208 OBEH?

c: ®9

o 1976 80 1992 &30 goidess OBwE 25,000/-00 OB ediforl A Hedend)?
e Qe st

g 1992 ¢ ®ed Oi8nE 134,644/-® @0 eOons ecmemd DHO) Qe® gane?
c: ®0

& agu@d?

¢

&

c:

@G 5K HOB ¥ Hed. MPe,odes O Ve’ Hed ©E.”
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Although the Plaintiff did not claim in his evidence-in-chief that he was misled or cheated
by the Defendant and although an issue in this regard had not been raised, he was asked
during cross examination whether he was cheated to which he answered in the
affirmative. The Plaintiff did not however elaborate on how he was cheated nor did he
refer to any representation that the Defendant made that induced him to sign V1. This
answer of the Plaintiff was not pursued any further in re-examination and the matter
ended there.

Be that as it may, having been confronted with the answers to the aforementioned
question, the following leading question was asked in re-examination:

@ D1 Hu® el DOIF DD B3RS B0 HO D) X CRHWO LSS
DODOE?

c: OO0 ges ®oses et ”
No further explanation was however forthcoming.

Summary of the Plaintiff’s evidence

The evidence of the Plaintiff with regard to what took place on 17" October 1992 can be
summarised as follows:

1) The Plaintiff called over at the residence of the Defendant at the latter’s invitation.

2) The Plaintiff was given several documents to sign, which by itself was unusual since
on previous occasions he only signed one document.

3) The Plaintiff read V1 which clearly stated that he was leaving the partnership. With
this admission, the defence of non est factum fails.

4)  The Plaintiff signed V1 as well as the several other documents only thereafter.
5) The Plaintiff was then handed over a cheque for Rs. 134,644.

6) The value of P7 was unusually high, given the fact that on previous occasions, the
highest amount he had received as dividend/profit was Rs. 17,459.32. The Plaintiff
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states that he thought that the Rs. 20,000 he had given towards the purchase of the
screen was being returned. That did form part of P7. However, the aggregate of the
two amounted to only Rs. 37,459.32 which was less than 30% of what the Plaintiff
was now being given by way of P7. Yet, the Plaintiff did not question the Defendant.

7)  The Plaintiff was given a cheque and not cash. Furthermore, the cheque was post-
dated by 15 days. To my mind, this evidence is critical for the reason that handing
over of a post-dated cheque does not demonstrate the conduct of a person who is
trying to mislead or deceive another person to do something which he otherwise
would not have done.

There is no evidence to suggest that the Plaintiff who was or had been engaged in money
lending was illiterate or did not apprehend the nature of V1 or that the Defendant in any
way misrepresented facts to the Plaintiff or made an erroneous explanation, nor is there
any evidence that any other person misrepresented the contents of V1 to the Plaintiff in
any way.

There were several signals that ought to have triggered alarm bells in the mind of the
Plaintiff including the value of P7 and the number of documents that the Plaintiff was
asked to sign, and of course the fact that the Plaintiff read V1. The Plaintiff ignored these
warning signals and even if his version is accepted, it is clear that the Plaintiff has not
acted with prudence. The Plaintiff has therefore only himself to blame.

The Plaintiff’s evidence taken at its best cannot support a conclusion that the Plaintiff (a)
did not sufficiently understand what he was doing, and (b) was under a fundamental
misapprehension with regard to the nature of V1. This is aggravated by the failure of the
Plaintiff to explain the manner in which he was misled, either by word, act or conduct, by
the Defendant, to sign V1 and to accept P7. The nail on the coffin so to say is the failure
on the part of the Plaintiff to act prudently. If the Plaintiff had no intention to sell his
share, and with V1 being clear, to yet have signed V1 and accept P7 was negligent conduct
on the part of the Plaintiff. In these circumstances, | am of the view that the Plaintiff
cannot claim that he did not have the intention to transfer his share in the partnership to
the Defendant.
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Evidence of Danatunga

For the sake of completeness, | shall also consider the evidence of Danatunga as this
clearly demonstrates that the two lower Courts could not have held with the Plaintiff.

Although Danatunga was still in the employment of the Defendant and was listed as a
witness by the Defendant, Danatunga was summoned as a witness by the Plaintiff. Thus,
for all intents and purposes, Danatunga became a witness of the Plaintiff.

Danatunga admitted in his evidence-in-chief that, (a) he wrote the cheque P7 drawn on
an account of Elite Motor Works owned by the Defendant, (b) on previous occasions, the
value of the dividend was much less than P7, (c) on those previous occasions, a receipt
was issued setting out the details of the payment that was being made, and (d) the receipt
V1 [marked through Danatunga] was signed by the Plaintiff in his presence.

The next issue was whether V1 had been issued to the Plaintiff and if so, when. The
following questions posed to Danatunga during his evidence-in-chief are important:

g ou7 cONem 508 DEe gOEDDD 680 Yed cdNer 88 & & gdddDEE ewd® &0
B0 Drers ey EEHs) YR CWEMDE, DINN® WOSES DHE) £)HDE,?

@9

OIBHE VeI @M 6y GOEDEOE ¥ RN ER) S
edcn eem OSDBOE ASD HIEHE® PHWO e Hermd) wMeeHnd & &id.
20550 & ©i» 5EOnd Husle diee?

S o908, O68nd @0 Huse QOO

e@wee, aBins DOR tE Herad) Huem Ow.

£53). cOBom HP® BR® 68 R RSME @O e GmO.
O cHes de) & LO ontme?

oe) eo6.

PMRDOL mOE, SIPMBWOLEE e OB88 emoe, £S56s)?
RSO giHeoE® gmd coiess.

G G 06 06 0 6 06 O

The following questions posed to Danatunga during cross examination and his answers
confirm the above:
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& oPHNDOr O° CADD FHERS DEIE?
c: ®9.
(8.1 e=s0a)
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c: ®@9.

Thus, the Plaintiff’s own witness stated that V1 was given to the Plaintiff together with P7
on 17" October 1992. This goes to the root of the Plaintiff’s case that (a) he was not given
a breakdown of the value specified in P7 on the 17%", thus necessitating his son-in-law to
visit Danatunga the next day, and (b) he did not know that he had signed a document
transferring his share in the partnership until he received P8 on 19" October 1992.

Danatunga was thereafter questioned if there was a prior arrangement between the
Plaintiff and the Defendant with regard to the transfer of shares. Danatunga stated that
the Plaintiff discussed with him the transfer of his share to the Defendant prior to 17t
October 1992 and informed him a few days prior to the 17™ that he would call over at the
residence of the Defendant and to prepare the documents that were necessary to transfer
his share. The evidence of Danatunga, as expected | would say, cuts across the version of
the Plaintiff that the Plaintiff was a victim of a deception practiced upon him by the
Defendant.

His evidence on this matter is as follows:

(.1 ee503®)

1 ®» Ot 75,000/- e@ese?

RSO GiSOEd Pom )8 emOs Y.
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Thus, the evidence of Danatunga:

(a) Contradicted the version of the Plaintiff that there was no prior arrangement with
regard to the sale of his share;

(b) Contradicted the position of the Plaintiff that he did not have any intention to
transfer his share and therefore goes to the root of the Plaintiff’s version of events
and the basis of his action;

(c) Completely cuts across the evidence of the Plaintiff and his son-in-law with regard
to the third component of the factual circumstances that being the Plaintiff was
unaware of the breakdown of the value of P7 until his son-in-law collected P8 from
Danatunga on 19" October 1992.

Thus, an already weak case for the Plaintiff was completely destroyed with the evidence
of Danatunga.

| must also state that according to the Plaintiff, P8 was issued by Danatunga after his son-
in-law spoke to Danatunga on 18™ October 1992. Danatunga admitted that he prepared
P8 but he was not questioned any further on P8, including the circumstances under which
P8 was issued. Thus, the Plaintiff failed to connect the link that was required to establish
his version and that of his son-in-law with regard to P8.
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Judgment of the District Court — revisited

| shall now consider the judgments of the two Courts in the final part of this judgment.

| must, in fairness to both the District Court and the High Court state that even though
Issue No. 1 had an element of the defence of mistake in it, the plea of non est factum was
not raised directly before both Courts and came to the forefront only at the point that
leave to appeal was granted on the second and third questions of law. Be that as it may,
except in very limited circumstances, the law does not permit a person who places his
signature on a document to later claim that he did not intend to sign such document and
therefore is not bound by such document. In that background, it should have been clear
to both Courts that the basis for Issue No. 1 was the defence of mistake.

It was therefore the task of the District Court to consider very carefully (a) the
circumstances relating to all three factual components and in particular the first
component, and (b) the evidence of the Plaintiff and Danatunga who had been involved
during each factual component of the case. Once an appeal was lodged, it became the
task of the High Court to consider if the District Court has fulfilled its task and consider
the judgment of the District Court in the light of the evidence led before the District Court.
The High Court has failed to do so, and has instead not only relied almost entirely on the
findings of the District Court but also proceeded beyond its mandate and come to a
finding that the Defendant had cheated the Plaintiff when such an issue was neither
raised before the District Court nor borne out by the evidence. This error on the part of
the High Court resulted in this Court granting leave on the first question of law. Due to
the aforementioned failure on the part of the High Court, | shall first consider the findings
of the District Court and thereafter the findings of the High Court.

Having examined the judgment of the District Court, | observe that even though the
District Court has considered the events that occurred on 17™ October 1992, its decision
on the Plaintiff’s assertion that he did not have the intention to transfer his share has
been influenced by what transpired after the 17™, namely that the Plaintiff acted
expeditiously soon after the 17t™, the issuance of P8, that the letter of demand was sent
four days later and that action was filed soon thereafter.
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Quite apart from the failure of the District Court to consider the entirety of the evidence
of the Plaintiff with regard to what transpired on 17" October 1992, there are four
matters on which the District Court erred which goes to the root of its judgment.

The first relates to the Plaintiff having read V1 prior to signing it. Even though it re-
produced in its judgment the evidence of the Plaintiff where he admitted having read V1,
the District Court disregarded that evidence on the basis that the Plaintiff was old and did
not know what he was doing. While the age of the Plaintiff is admitted, the evidence of
the Plaintiff does not support a finding that the Plaintiff did not have sufficient
understanding as to what he was doing when he read and signed V1 in 1992. The law is
very clear on this point. A person who has read the impugned document cannot later
claim that his mind did not align with his hand. Commerce cannot work if a person is
allowed to resile from his acts so easily.

The second matter on which the District Court erred was when it failed to consider the
evidence of Danatunga who was involved in all three factual components of this case,
especially his evidence that (a) the Plaintiff discussed the sale of his share prior to 17t
October 1992, and (b) a copy of V1 was handed over to the Plaintiff together with P7 at
the residence of the Defendant on the 17™ itself. This evidence was critical as it
contradicts the Plaintiff’s version on all three factual components of this case.

The third error is that the District Court relied on the evidence of the son-in-law of the
Plaintiff and P8 in spite of (a) the evidence of Danatunga that the Plaintiff was aware of
the breakdown since a copy of V1 was issued to the Plaintiff at the time he left the
residence of the Defendant on the 17™, and (b) Danatunga not having been questioned
on the circumstances that led to the issuance of P8.

The Plaintiff also stated that had he wanted to transfer his share, he would have gone
before an Attorney-at-Law. Quite apart from the fact that the transfer of his wife’s share
to him was not carried out before an Attorney-at-Law, the fact remains that the period of
the Agreement had come to an end, even though the Plaintiff and the Defendant
continued their partnership to operate the cinema. The District Court was however
influenced by this evidence of the Plaintiff. This is the fourth error committed by the
District Court.
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Judgment of the High Court — revisited

| must reiterate that the High Court erred when it failed to consider if the findings of the
District Court are supported by the evidence and instead blindly followed the judgment
of the District Court. In the course of its judgment, the High Court arrived at the following
erroneous findings:

(a) The breakdown of the money which was usually given to the Plaintiff was not given;
(b) The documents were signed by the Plaintiff without reading them;

(c) The documents signed by the Plaintiff had been prepared fraudulently and he was
deceived by the Defendant. This is a grave error. Quite apart from the fact that no
issue had been raised with regard to fraud or deception, the Plaintiff did not explain
in his evidence as to the manner in which he was deceived. Furthermore, V1 had
been prepared by Danatunga but no suggestion was made to him in this regard.
Thus, there was no basis at all for the High Court to conclude that the Plaintiff had
been deceived by the Defendant;

(d) Danatunga has admitted that the Plaintiff signed V1 without knowing the exact
contents of V1,

(e) The evidence of the witnesses of the Plaintiff has corroborated the Plaintiff’s version
that he was not aware of the contents of V1 when he signed it, whereas the evidence
of Danatunga was to the contrary.

Furthermore, the High Court erred when it drew an adverse inference against the
Defendant on the basis that he failed to give evidence challenging the position of the
Plaintiff. | am in agreement with the submission of the learned President’s Counsel for
the Defendant that, (a) the burden of proof in establishing the plea of non est factum was
on the Plaintiff, (b) the Plaintiff had failed to discharge such burden, (c) the necessity for
the Defendant to give evidence did not arise in view of the evidence of Danatunga, and
(d) in the absence of any evidence that the Defendant misled and/or cheated the Plaintiff,
there was no case that required the Defendant to step inside the witness box and meet.
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There is one other matter that | must address prior to concluding. | stated at the outset
that the sum of Rs. 134,644 has remained with the Defendant since October 1992 for the
reason that P7 was never deposited by the Plaintiff. To allow the appeal without affording
the Plaintiff any remedy would amount to the Defendant having the share of the Plaintiff
at no cost. That would amount to an unjust enrichment on the part of the Defendant. |
am accordingly of the view that the Substituted Plaintiff shall be entitled to the said sum
of Rs. 134,644.

Conclusion

In the above circumstances, | answer the three questions of law in the affirmative. The
judgment of the District Court and the High Court are set aside, this appeal is allowed,
and the action of the Plaintiff shall stand dismissed, subject to the direction that the
Substituted Defendants shall pay the Substituted Plaintiff a sum of Rs. 134,644.

JUDGE OF THE SUPREME COURT
E.A.G.R. Amarasekara, J

| agree.

JUDGE OF THE SUPREME COURT
Yasantha Kodagoda, PC, J

| agree.

JUDGE OF THE SUPREME COURT
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