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Priyantha Jayawardena PC, J

This is an appeal to set aside the judgment of the Civil Appellant High Court of the Western
Province of Mount Lavinia dated 13" of June, 2011 which set aside the judgment of the District
Court of Moratuwa dated 3" of June, 2005, where it was held that the newspaper advertisement
published by the defendant-appellant-respondent (hereinafter referred to as the “respondent-

bank’) was an invitation to treat and not an offer.

Facts of the case

The respondent-bank published an advertisement in several newspapers, including the newspaper

“Sirikatha” to invest money in minors’ accounts with the respondent-bank.

After seeing the said newspaper advertisement, the 2" plaintiff-respondent-appellant (hereinafter
referred to as the “2" appellant”) opened an account with the respondent bank and deposited a

sum of Rs. 5,400/- on behalf of his daughter, the 1% plaintiff-respondent-appellant (hereinafter
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referred to as the “1% appellant”), who was a minor at that time. The appellant stated that in terms
of the conditions stipulated in the advertisement published on the 12" of July, 1981, the 1%
appellant was entitled receive a sum of Rs. 351, 519/- after 21 years from the date of the said
deposit.

Upon the 1% appellant reaching 21 years of age on the 17" of July, 2002 she had requested the
respondent-bank to remit the said sum of Rs. 351, 519/- to her account maintained at the
Piliyandala Branch of the respondent bank. Responding to the said letter, the said bank by its letter
dated 18" of September, 2002 had informed the 1% appellant that she is only entitled for a sum of
Rs. 72, 244.96/-. However, the appellants stated that they were not informed of any conditions
regarding the variations of the interest rate and expected to receive the fixed benefits set out in the
said advertisement. Hence, the appellants have insisted that they be paid the amount agreed
between the parties which is Rs. 351, 519/-.

As the respondent-bank failed to pay a sum of Rs. 351, 519/-, the appellants instituted action in
the District Court of Moratuwa seeking to recover the said sum. Thereafter, the respondent bank
filed its answer stating that the said advertisement was an invitation to treat and not an offer and
sought for a dismissal of the plaint.

After the conclusion of the trial, the learned District Judge, by his judgment dated 3" of June, 2005
granted the reliefs prayed for in the prayer to the plaint on the basis that the said newspaper
advertisement and the Certificate of Deposit marked ‘P2’ constitutes a contract binding on the

parties.

Being aggrieved by the said judgment of the learned District Judge, the respondent-bank appealed
to the Civil Appellant High Court of the Western Province of Mount Lavinia (hereinafter referred

to as the “High Court”) to have the said judgment set aside.

After hearing the submissions of the parties, the High Court delivered its judgment dated 13" of
June, 2011 setting aside the judgment of the District Court on the basis that the newspaper
advertisement produced marked as ‘P1’ is only an advertisement inviting the public to make offers

and thus, it cannot constitute a contract between the parties.

Being aggrieved by the judgment of the High Court, the appellants sought leave to appeal from

this court and the court granted leave to appeal on the following questions of law;



“a) Whether the learned High Court Judges have misconceived the legal definition

for an offer and invitation to treat?”

b) Whether the learned High Court Judges erred in law setting aside the judgment
of the learned District Judge who had pronounced it on proper analysis of law

of Contract?

c) Whether the learned High Court Judges have misinterpreted the contractual
obligations arising out of offer and acceptance and duty and obligation of a

banker who opens accounts on prior invitations?”

Submissions of the appellant

The learned counsel for the appellant submitted that all the conditions relating to the said account
have been set out in the said newspaper advertisement marked and produced as ‘P1°. Thus, the

said advertisement is an offer and not an invitation to treat.

The learned counsel drew the attention of court to the word ‘offer’ referred to in The Law of

Contracts Volume 1 at page 110 by C.G. Weeramantry where it states;

“an offer is a proposal by one person to another of certain terms of performance,

which proposal is made with the intention that it be accepted by such other person.”

It was further submitted that an account holder/investor and the respondent-bank are bound by the
terms and conditions stipulated in the said advertisement. Further, internal circulars of the
respondent-bank, which are not known to such account holders/investors have no application to
the said deposits. Moreover, the learned counsel contended that acceptance of an offer may take
place by express words or by conduct of the parties. In support of the above contention, the learned
counsel cited Carlill v Carbolic Smoke Ball Company (1893) 1 QB 256

Hence, it was submitted that the advertisement marked and produced as ‘P1’ is an offer, and
therefore, the respondent-bank is bound by the terms and conditions set out in it as it constitutes a
valid contract between the parties. In the circumstances, it was submitted that the said judgment
of the High Court should be set aside and the judgment of the learned District Judge should be
affirmed.



Submissions of the respondent bank

The learned counsel for the appellants submitted that the main distinction between an offer and an
invitation to treat is that an offer can be accepted, and upon acceptance of an offer, it constitutes a

contract, whereas an invitation to treat is not capable of being accepted.

In support of the above submission, the learned counsel cited Chitty on Contracts, 27" edition,

Volume 1 at page 94, which states;

“A communication by which a party is invited to make an offer is commonly called
an invitation to treat it is distinguishable from an offer primarily on the ground that
it is not made with the intention that it shall become binding as soon as the person
to whom it is addressed simply communicates his assent to its terms. A statement is
clearly not an offer if it expressly provides that the person who makes it is not be
bound merely by the other party’s notification of assent but only when he himself

has signed the document in which the statement is contained.”

It was further submitted that the said newspaper advertisement invited any person interested in the
scheme referred to the advertisement to visit the bank, obtain further information, and thereafter,
submit a formal application to the bank to open an account referred to in the advertisement. Hence,
the advertisement was clearly an invitation to visit the bank and for customers to make an offer to
the bank to accept his application to open an account. Further, the learned counsel for the
respondent-bank contended that it is trite law that an advertisement published in a newspaper is
generally considered an ‘invitation to treat’ and not an offer. In support of the above contention,

he cited Partridge v Crittenden [1968] 2 AER 421.

The learned counsel also cited Law of Contracts Volume 1 at page 114 by C.G. Weeramantry

which refers to “Tradesmen’s Puff”. It states;

“Tradesmen often endeavor to increase their sales by extolling the virtues of their
goods. Common human experience teaches us that the laudatory expressions used
by vendors must not be literally accepted. Consequently, offers by a tradesman to
sell goods which he describes as being of a high order of excellence must not be
seriously taken to be offer terms. In order that an assertion regarding his
willingness to sell goods of the description indicated be regarded as a serious offer,

it must fall outside the pale of puffery.”



The learned counsel further submitted that the 2" appellant’s evidence given at the trial shows that
the said newspaper advertisement was only an invitation to treat and not an offer. Further, the said
newspaper advertisement was not capable of being accepted as it was not an offer but an invitation
to treat. Thus, the actual offer was made by the 2" appellant when he visited the Moratuwa branch
on the 17" of July, 1981 and signed the mandate marked and produced as *V1°, which was accepted
by the respondent-bank, resulting in a binding contract between the parties on the terms and

conditions set out in ‘V1°.

The learned counsel contended that in the instant case, the respondent-bank did not convey an
intention to be bound with a reader of its advertisement. On the contrary, it invited the reader to
obtain further details from the nearest branch of the respondent-bank with regard to the Savings

Scheme and to submit an application to the bank for its acceptance.

Hence, it was submitted that the High Court was correct in law in setting aside the judgment of the
learned District Judge. Therefore, it was submitted that the instant appeal should be dismissed with

costs.

Whether the learned High Court Judges have misconceived the legal definition for an offer

and invitation to treat?

The learned Judges of the High Court held that the newspaper advertisement marked and produced
as ‘P1’ is only an invitation to treat. Hence, it cannot be accepted by the public. Thus, the issue

that needs to be considered is whether the said advertisement was an offer or an invitation to treat.

An offer is part of contract negotiations where a party agrees to carry out a specific act or refrain
from doing it in exchange for consideration. Further, if an offer is accepted, it would form a binding
contract. However, an invitation to treat is an invitation to start negotiations with the intention to
create a contract. An invitation to treat cannot be accepted and thus, it does not create a contract.
Further, the distinction between an offer and an invitation to treat was referred to in The Law of

Contracts Volume 1 by C.G. Weeramantry at page 109, where it states;

“The main distinction is that whereas an offer ripens into a contract upon

acceptance, an invitation to treat on the other hand, “is not capable of being
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accepted and is certainly not intended to be binding”.



Does the advertisement marked ‘P1’ constitute an offer or an invitation to treat?

Generally, advertisements are considered as invitations to treat as it is considered that an effective
offer cannot be made to the public at large.

In Partridge v Crittenden [1968] 2 EAR 421 at 424, Lord Parker C.J. held;

“I say “with less reluctance” because I think that when one is dealing with
advertisements and circulars, unless they indeed come from manufacturers, there
IS business sense in their being construed as invitations to treat and not offers for

sale.”

However, an advertisement would be considered as an offer where one party makes it clear
expressly or impliedly that he is prepared to be bound by the said advertisement as soon as the
offer is accepted by a person. A similar view was observed in Carlill v Carbolic Smoke Ball [1892]
2 QB 256 where Bowen L.J. held;

“It is an offer to become liable to anyone who, before it is retracted, performs the
condition, and, although the offer is made to the world, the contract is made with
that limited portion of the public who come forward and perform the condition on

the faith of the advertisement.”

Thus, an offer could be made to the public at large and such offers are known as unilateral offers.

Further, such offers can be accepted by performing the conditions set out in the advertisement.

Hence, in order to consider whether an advertisement is an offer or an invitation to treat, the
wording of the advertisement should be considered to ascertain whether it contains an offer
intended to be legally bound when anyone accepts it. Moreover, an advertisement would be

considered as an offer where it contains all the terms that are required to formulate a contract.

Further, once an advertisement is published in a newspaper to be read by the public, the wording
in the said advertisement should be read in its plain meaning, as the public would read and
understand it. In the circumstances, the court needs consider the said advertisement in the way an

ordinary person reading it would understand it.



The wording in the advertisement produced at the trial marked as ‘P1° stated as follows;

"RED &I 9250 ABIODEZ O 2EES VED DS BEIGE IS WD,
Red) & #BR1805 G’ 355 S OB® 28e) ¢ed 8OO eS oz Ded
£23¢250. R DI WE 5536253 830 R VG 261D DK EDS a3
6d®) 625} 6 2 DOB. 8 & 23 e ¥ JIE 2R 6200
%) 6207F 24105 DBV s ;8% 838725050 B 623 3DeIHI6DE DO
6267 41650 B850 5I625@). DGR 611 R’ BB 525) SB35

Ro25)) D1o2)6d )12 BB 25)Ocs BeBYDH 153653 6O 2BEMICS,
St 600/-2) DO 538D 55 6205 S1. 600.-25) GEQ D, GHK) D,
8den 28 (600/- 33 6AEEH DO VWHHEB) DO 6® BB
Ben® e e INBIBBI 20 NS, G0z Deed BEew Bend
%) D5 28e20) BNBIBBY WE B DO B B35S 9@21€005 Gr, 600/-28. Dase S,
25/- @253 @18320 D18 21853 62T D2dE 60T 53153855 2€ 21RCS. (R025)
Doz BE 2O 506253 S1. 6002 GEEz M BIBB 2HEEGNIZS
3DS1E 21280 6HH LR 323 DO St 40,000200 2IBBIB HERZ RLEN.
8. 2120 De3rHEREsS DO el VG eS1dI 21383 BHIGHL) BERBIHO
18605155 DD $r5DNGEE 555953 e Y e D5 Gr. 600/-285 &) ®aed 83250
6%IO% D%HEEE KO Cd. D OB EEE & Yer BB
51808 918 35S 2% R1® Je0z §) §eEO BRI BB H1BYGS.

e ¢88%m 26192 6DHMEDB St 2,400-2 BBew Berndz) Sdam
26667153, DeNEE 21 DB 385 85688 Dend S18¢E D2’ EB)B
23823 29¢5 (St 1,56,23128)) 22028z N §eez $396d. HO Yo 4w
5O @832 B B3B3 D%E 53 St 100/- D153 &) @728 2128 65D 2393E%
DE DB,

DD &2 Coz) DD BE M Ber® 2O BOES3 153853 HESD
DEI6BI66IBIT) DB §ER ¥75D RO V6D 261D AHIODNEHSE
R B8B 6525 20E H1ECS.



Bo2) DD OB HNHE I Ve eSO SBHEHBS #59HBS% BIWS
eer’m. NB JdHHS 8% $B3EDBB €HO P Coz DD

CIDDB B BRI ©BI%.”

[emphasis added]

The advertisement published in the Sirikatha Newspaper stipulated the sum to be deposited and

the amount to be received after 21 years, i.e.;

R B335 S5 83 YR B3O 6060287 6511 S18EE BB Kens3 D5
#5061 6O DR)GEBS DEI D535

(5180661’ (51_&‘3056’D (5180661’ (51_5‘3056’D 6180661) (51_5‘3056’D 61,806@) 61_8066
D26 BySesyd | 600 1,200 | 2,400 | 4,800 | 9,600 12,000 | 15,600 | 18,000

IR

83 621 | 50 100 200 400 500 650 750
296 21 B3 39,057 | 78,115 | 156,231 | 312,462 | 624,924 | 781,155 | 1,015,501 | 1,171,731
Ce® §cc
e sy ©s35) | 600 1,200 | 2,400 | 4,800 | 9,600 12,000 | 15,000 | 18,000
DL @1832)d
@1@@@ @QG

It is pertinent to note that the above advertisement specifically stated the amount that should be

deposited, how the money should be deposited, and the amount that will be paid after 21 years. It
also stated, “@R BI85 265 830 G HEBO D6 62501HD 61853
CHB ®ews DB #iSr 6® DHEBH DEI ®53%". Accordingly, by the said

advertisement the public was informed how a small sum deposited by them could turn into a large

sum, as shown in the said schedule.

After seeing the above advertisement in the Sirikatha Newspaper, the 2" appellant deposited a

sum of Rs. 5,400/- on behalf of the 1% appellant in the Moratuwa branch of the respondent bank.

Thereafter, the respondent-bank issued a ‘Deposit Certificate’ which was produced marked as a

receipt of the said sum. It stated as follows;
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“BANK OF CEYLON
NATIONAL ENDOWNMENT (MINORS & ADULTS) SCHEME
DEPOSIT CERTIFICATE

Date: 17" July 1981

Accountant Manager

The above ‘Deposit Certificate’ shows that it is specifically prepared to acknowledge payments
made by the public who wants to participate in the investment plan stated in the said advertisement.
Further, the manager and the accountant who signed the said ‘Deposit Certificate’ had struck off
the phrase “The account holder shall make further 20 monthly instalments of identical sums shown
on the opposite page overleaf” as it has no application to the appellant since he has deposited a

lump sum.

Hence, taking into consideration the terms set out in the said advertisement and the aforementioned
‘deposit certificate’, it is evident that the said advertisement contained all the terms and conditions

that are required to formulate a contract and could be accepted without any negotiations.

However, it was held by the learned High Court Judge that the document marked ‘V1’ was the
contract between the parties and not the advertisement marked ‘P1°. Further, it was contended by

the learned counsel for the respondent-bank that the document marked ‘V1’ was a mandate given
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by the appellants to the respondent-bank with regard to the deposit made in the name of the 1%
appellant and the respondent bank had the discretion to convert the said account opened by the 2"

appellant into a renewal fixed deposit.

As a banking practice, whenever interest rates vary, such variations are communicated to the
depositors by the bank. It was submitted by the learned counsel for the respondent-bank that
variation in interest rates was stipulated in the document marked and produced as ‘V1’ and the
circulars marked and produced as ‘V3’ and ‘V4’ in evidence. Upon a perusal of the said
documents, it is apparent that the said documents are formal documents maintained by the
respondent-bank with respect to general deposit schemes. However, the deposit under
consideration in the instant appeal falls under a special scheme, and thus, the documents marked
‘V1°, V3’ and V4’ have no application to the advertisement under reference though the 2™

appellant has signed ‘V1°.

It is pertinent to note that the variation in interest rates stipulated in the said document and the
circulars were not referred to in the advertisement marked ‘P1’°. Thus, it is not possible for the
respondent-bank to offer totally different terms and conditions when the public goes to the bank
to make a deposit under the scheme stated in the said advertisement. If the respondent-bank
intended to offer different terms and conditions that were different from those of the said
advertisement, it should have cancelled the said advertisement and informed the public regarding

the new deposit scheme.

Moreover, the case of Partridge v Crittenden (supra) cited by the learned counsel for the
respondent has no application to the instant appeal as the advertisement under reference was a

unilateral offer made to the public at large and not an invitation to treat as submitted by him.

In the circumstances, | am of the opinion that the advertisement marked ‘P1’ was an offer made
by the respondent bank to the public, and when the 2" appellant deposited the sum of Rs. 5,400/-

a binding contract was created between the respondent-bank and the appellants.

Therefore, | hold that the 1% appellant is entitled to a sum of Rs. 351, 519/- as agreed between the

parties.
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Conclusion
In light of the above, the following question of law is answered as follows;

Whether the learned High Court Judges have misconceived the legal definition for an offer and

invitation to treat?
Yes
In the circumstance, the other questions of law need not be answered.

In view of the aforementioned answer given to the question of law stated above, and the reasoning
given in this judgment, | set aside the judgment of the Civil Appellate High Court dated 13" of
June, 2011 and affirm the judgment of District Court dated 3™ of June, 2005.

The appeal is allowed. No costs.

Judge of the Supreme Court

Kumudini Wickremasinghe, J

| Agree Judge of the Supreme Court

A.L. Shiran Gooneratne, J

| Agree Judge of the Supreme Court
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