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P.A. Rathayake, J.

This is an appeal made to this Court in terms of Section 5(c)(1) of the High Court
of the Provinces (Special Provisions) Act No. 54 of 2006, from the Civil Appellate
High Court of the North Central Province.



Plaintiff-Respondent-Respondent (hereinafter referred to as the "Respondent")
instituted a case against the Defendant-Appellant-Petitioner (hereinafter referred
to as the Petitioner) at the District Court of Polonnaruwa to obtain the following
reliefs.

"(i)  a declaration that Permit bearing No. 11/4/1/17A dated 12.07.1991

was a lawful valid permit of the Provincial Land Commissioner;

(i) a declaration that the Respondent was the owner of the land

described in the Schedule to the Plaint upon the said Permit;

(i)  ejectment of the Appellant and the persons holding under him from
the said land and the delivery of the peaceful possession to the

Respondent;

(iv)  damages against the Appellant in a sum of Rs.1,000/- per mensem

from the date of the action."

The Respondent stated in his plaint that he has been issued with a permit under
Land Development Ordinance, dated 12.07.2009 bearing No. 11/4/1/17A in
respect of the land described in the schedule to the plaint. He cultivated the said
land and laid a foundation for two rooms. The Petitioner has entered this land

without his leave and license and continues to be in possession.

The Petitioner in his Answer has taken up the position that the land he is in
possession is a different land described as lot 946 of Final Colony Plan po.160
and does not fall within the land described in the permit of the Respondent and
with the permission of the authorities he had commenced constructing a house
and had initiated steps to obtain a long term lease from the state. He also
counter claimed Rs.500,000/- as compensation for the development, made by
him if judgment is entered in favour of the Respondent. By way of a replication

the Respondent denied the counter claim.



The District Court gave judgment as prayed for by the Plaintiff and the Civil

Appellate High Court affirmed the District Court judgment. This Court has given

Leave to Appeal on the following Question of law in paragraph 24(i), (ii) and (iii)

of the Petition of Appeal which states as follows:-

"24(i) Whether the Respondent has discharged the burden of establishing

(i)

(iii)

the identity o the land described in the schedule to the Plaint in

reference to the Plans referred to therein?

Did the Civil Appellate High Court and the District Court err in law
by not taking into consideration the fact that the Plan FCP. 6&. 160
was not referred to in the Permit (&t.1) although it was in existence

at the time of the issuance of the Permit (&t.1)?

Did the Civil Appellate High Court and the District Court err in law
by not taking into account that the boundaries and the extent
described in the Permit (&t.1) issued to the Respondent did not
tally with the boundaries and the extent described in the Plan (8.1)

in order to properly identify the corpus?"

It is averred in the plaint by the Respondent that the land given to him by the

permit annexed in the plaint as 'P1' is described in the schedule to the plaint.

The Schedule to the Plaint is as follows:-

" Q0L O ®E)GH GHGEIBHOWY) THHHHGH, HVHDRD NGEBAG PDEO

5HEMO cNOM®GEE, iz ©HHCD), GHBRE G6BeLH D c6d HEND
GENOMN®GEH, GHBB)E GHBGLH HMNOE MO BHOD i 666D SHMERDOE DB
BEGnE MOy R DY NOGEH LS gom O 8RGO 3/28/75 - 368 gom 81/83
o0 006 dMeHH HowwHE HO FE Fgod ©.9.C6H.G6 god 11/4/1/17 &

HOD®OG/2 GO6E GGG  gHDo: M®, OW): OB, - ©OdS: MN®
(gx®0: 00, o) 01, 8369e:00)d LB OMS V@ FL& QRO ween BNOH:

ER00:

&0



MNGONEHOD: O NO® e,

THMO: &od» 84 gB)®.
DOBOO: &0
Gn GO8 OE yE 860 QRcd gdwm® 8RGO OuBBee 17 &6l

249
GEOBCOHRCOS AHm Ne» @ 1969-10-19 O &@EL6E 6RO Fodd 946

9566 HD) g6 QB0 08 &eLcd BcH SOE:

ER00: 945 =)0
MNEONHOOD: Gle.
CHIO: 947 ¢,

ROBGO: g0l &0,
G GOS NGB0 HE 860 Qd 6d. "

The permit marked 'P1' refers only to Surveyor General's plan referred to as
3/28/75 -368. It also refers to allotment 81/83 of the said plan purported to be
given to the Respondent. The extent of the land is given as 1 Rood.

Respondent in the plaint refers to allotments of land in two Surveyor General's
plans as describing the land given to him on permit 'P1', i.e. plan 3/28/75 - 368
allotment 81/83 and Final Colony Plan PO 17/249 allotment 946. Permit 'P1"'
refers to only Surveyor General's plan 3/28/75- 368 lot 81/83. This plan was

never produced by the Respondent.

The representative of the District Surveyor at page 135 of the District Court
proceedings says as follows:-
" e gom 3/28/75 -368 BRO® 606D HNE@ 6OH . ONE BROH
GMAE DD B0 B00D Hcziyn yRdY. oil oM gdeo sxe d® 3/28/75 -368
oo BROOD ge MMANE god 81 @ 83 T Howmd)., 3/28/75 -368 oM
8R0a go 6TNONCRHHGCO 6aNdLE DO, 6O QR MO0 BODHDGES (82 &»
83) 63060 FNME6H BROIOER GOCHD FGoand BTHT HO MH)."

In respect of Final Colony Plan 17/249 Lot 946 the representative of the District

Surveyor at page 150 of the proceedings states as follows:-



"@  cOP 08.8.8.6:).17/249 e 8RGO 6RO o 946 ¥ 6oHD) EeRHMT?

c oHl.

e

66 BSNDOGD OcH® MO .50 gud 08.8.8.60.17/249 8RGO 946
56 6@0 Oad MeN?

e Nl

g a0 O 6800 dBeG HHHL YROH?
& Rdy."

According to his statement there is no Surveyor General's plan bearing No.
3/28/75 - 368 with the Surveyor General and also there is no allotment 946 in
FCP Po 17/249. He also says that there are no allotments bearing 81 and 83 in

any of the Surveyor General's plans.

The representative of the District Surveyor identifies "V1" which is Final Colony

Plan Po.160 lot 946 at page 135 of the proceedings in the following manner.

"D 1 cund) 80. 'O cENME g BnST B8RO 61). 160 6RB MR Fodd
946 wcH 8ROH. 606G g6 GLNOHNCONHCO HEe 8RGO B8osmd. YR Bos®m
o0 em» Hcsnd). OO HE BRAOOD gHnd MR gom» 946 6 HHO NGO ®OE&EH
gaicd Husin yRdY.

E500: &o® 945 cOF NOM®G

HCODEHOO0: N0 NO® gLe o OO 8 8 218

(1049 GO® 8RGO god 947 €O AD MDERE.
0600: 945 2O NOOG.

GO® ®HO B0 gLRERD §Ld 9OCD d®EHDG Ot 26 ©Hde 108. "

He also states at page 148 of the proceedings that boundaries of land claimed
by the Defendant in his Answer tallies with the boundaries given in the Surveyor

General's Plan FCP. Po. 160 lot 946. The following evidence which deals with a



comparison of the allotment in the said plan and allotment of land referred to in

the Answer clearly demonstrate this position.

"s: D66l cE®O6HE HGO® 6RO 946 QRGO £6 GENIGHE NGO dBGHHRD,
goeny &nsg B8ROl GomeHHS HIRGEHT?

c: OIRGEND)."

Further according to the evidence of the representative of the District Survey
Office at page 162 of the proceedings FCP Po0.160 which was produced as 'V1'
was prepared during the period 1969 to 1971. Permit 'P1' issued under the Land
Development Ordinance is dated 12.7.1991. Accordingly Plan 'V1' was available
when permit 'P1' was issued. If the land given on permit 'P1' was lot 946 of FCP
Po. 160 no explanation has been given by the Respondent as to why the permit
'P1' does not make any reference to plan 'V1'. The District Court and the Civil
Appellate High Court has committed an error in not considering this aspect.

No connection was established by the Respondent between the Surveyor
General's plan 'V1' which is Final Colony Plan Polonnaruwa 160 and plan
referred to in permit 'P1" which is plan 3/28/75. Further the land given to the
Respondent by 'P1' is 1 rood in extent. But lot 946 of Final Colony Plan Po.
946 is 2 roods 10 perches in extent. The Respondent has not made any effort
to explain this difference. At pages 105 and 106 of the proceedings he states as

follows:-

"®: cO® QBcd® uhes gamOo 1/2 & WO Hwm B &2
20 gAHOM6ED QRRYIGEH gaMO 1/2 Q0 D) 6cHH?

c. ®9d.

@

'®l.]. GEDIG NBBMOD 665 8D. O® QRGO dMEHDE Oe) 1 &.
o) 1% Hexics 860 40 6 ) HO) cHHAE?

c. 00 O o csos aet”



In Palisena v. Perera 56 NLR 407and Bandaranaike vs. Karunawathie 2003 (3)
SLR 295 it has been held that the title of the permit holder is sufficient to maintain

a vindicatory action against a trespasser.

In Pieris vs. Savunahamy 54 NLR 207 Dias J held that in a vindicatory action
the burden of proof rests upon the Plaintiff to prove his title including the

identification of the boundaries.

The impugned permit produced as 'P1' by the Respondent is dated 91-07-12. It
is purported to have been signed by the Divisional Secretary and Assistant

Government Agent Thamankaduwa.

Jayasooriya Mudiyanselage Gamini Jayaweera Bandara who was the Divisional
Secretary and Assistant Government Agent Thamankaduwa during the relevant
period ie. 91-07-12, has given evidence and in his testimony at page 167 of the
District Court proceedings he denies that the signature appearing in 'P1"' is his

signature. When giving evidence he states as follows;-

"90 96266 GRHO & 6 THBH HWHO TUOWD) NVHHRD. (60 CRVMG A
Hozn) 08 eixcdm 91-07-12 dndHrncd 80 Gr&and »E). VG UHHCO® FuHBo
GO &) ©B®HNd goioms cEzM NN 6O TGO B0 guiwy MBE) 6» TGO
Q0 ®OBBIGH DNEN. GO 'Ll TUHCON guie® OcE guiesy 6mMOR DO B ®MOL
gmOMEO & B80%6H. 60 g@®HO0D 'sl.l. 6EDIGEH cad Hedxnd) 91-07-
12 6cn gena® EOcOT, 90 gema® Eu¥cs '9' Qram® g ocH TGO
Cund. 1, 2 o O e FMOEIR 6@ H06O dnm Mo "

The proceedings do not reveal any positive action taken by the Respondent to
controvert the position of this witness and to prove the genuineness of this
document. The District Court or the Civil Appellate High Court had not paid

much attention to this important aspect.

Further in a vindicatory action it is necessary to establish the corpus in a clear
and unambiguous manner. The Respondent has completely failed to establish

the identity of the corpus.



In the circumstances | answer the question of law in paragraph 24(i) of the
Petition of Appeal in the negative and paragraphs 24(ii) and 24(iii) in the
affirmative. Accordingly | set aside the judgment of the Civil Appellate High Court
of the North Central Province dated 03-06-2010, and the judgment of the District
Court of Polonnaruwa dated 30.08.2005. | dismiss case No. 8621/L filed by the

Plaintiff-Respondent-Respondent at the District Court of Polonnaruwa.

| make no order as to costs.

JUDGE OF THE SUPREME COURT
Amaratunga, J.

| agree

JUDGE OF THE SUPREME COURT

Imam, J.

| agree

JUDGE OF THE SUPREME COURT



