IN THE SUPREME COURT OF THE DEMOCRATIC SOCIALIST REPUBLIC

S.C. (FR) No. 507/2019

OF SRI LANKA.

In the matter of an application in

terms of Articles 17 and 126 of the
Constitution of the Democratic Socialist
Republic of Sri Lanka in respect of
violation of Articles 12(1) and 14(1)(g) of
the constitution.
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Kuliyapitiya
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Amitha Ruwan Disanayake,
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MENAKA WIJESUNDERA J.

The petitioners in the instant matter have been serving as employees of Airport
and Aviation services ltd. and currently serving as engineers, senior technical
officers and technical officers.

Appointments to these posts are given by the Minister of Tourism and Aviation.
The petitioners have joined service as junior officers and subsequent to the
promotions in 2017, they had been absorbed to the current positions.

The basic qualification required to join the service has been stated in
paragraph 9 of the petition. However, they are at liberty to pursue post
graduate education and they have done so in Business Administration, which
they claim is highly relevant to their service and most of the petitioners have
obtained Masters degrees in Business studies.



The petitioners further state that the salary structure of the petitioner’s service
includes, the basic salary, salary adjustments, cost of living allowance and
other allowances, which includes professional allowance.

The petitioners allege that this professional allowance has been revised and
that the petitioners were not included in that scheme but qualifications
required to be included in that scheme are to be, head of a division and
possess an MBA or any other post graduate qualification in any Financing
subject or a post graduate qualification in Business Management.

Similarly, Engineers also have been included in this category, if they hold the
position of an Engineer or have registered with the Engineering charter.

The petitioners further allege that they pursued their post graduate education
in Business Management with the legitimate expectation of being eligible for
the professional allowance before it was revised.

Therefore, the petitioners have alleged that the revision in 2017, by way of P18,
has violated their fundamental rights under Article 12(1) of the Constitution.

Upon the support of this application, this Court has granted leave under article
12 (1) of the Constitution.

The respondents in their written submissions have stated that the petitioners
are in the field of Engineering and therefore do not fall under a general
category, which makes their studies in Business administration and other
Commercial aspect studies being redundant and not being relevant.

The respondents have further averred that the petitioners have been paid for
their training in professional studies since 2011 but this does not qualify them
to receive the professional allowance because they fall short of the “Engineering
category”.

The respondents have further averred that the petitioners were paid the
professional allowance for a short period until the ambiguities in the payment
scheme for the Engineering category were ironed out.

The respondents have averred that the petitioners were adequately warned of
the futility in them pursuing the MBA courses by way of P8 and P15 and they
also state that most of the petitioners have enrolled in their studies after the
warning has been issued.

Furthermore, the petitioners also have taken up the objection of the time bar
which they substantiate by saying that the revision was made and informed on



the 11th of September, 2017 but the petitioners have prayed for relief on the
22nd of June 2018, which is well over one month.

Therefore, upon considering the facts stated by the petitioners and the
respondents, it is very clear to this Court that the petitioners were involved in
an employment in the Engineering field but minus the professional
qualification which has deprived them of the professional allowance from 2017.

Until 2017 the professional allowance had been paid to the general category
due to the rules governing the payment not being clearly set out.

But by September, 2017, it has been set right and P18 has been issued which
had clearly indicated who can be paid the professional allowance.

The petitioners had arduously argued that their legitimate expectations were
unfulfilled by the actions of the respondents and that their rights had been
violated under article 12(1) of the Constitution.

Article 12(1) of the constitution stipulates an equal protection under the law,
and in page 81 of the book titled “Fundamental rights in Sri Lanka” by
Justice S. Sharvananda, where he states that “Equality before the law means
that among equals the law should be equal and should be equally administered
and that the like should be treated alike”. He further asserts, “the rule is that the
like should be treated alike and not, that unlike should treated alike”.

At this point I also draw my attention to the case of Pathumma and others vs
The State of Kerala A.I.LR 1978 S.C. 771 at 786 where it was held that,

“Before a person can claim to be discriminated against another, he must
show that all the other persons are similarly situate or equally
circumstanced...... Discrimination violative of Article 14 can only take effect
if there is discrimination between equals and not where unequals are
being differently treated.”

In the instant matter, it is noteworthy to keep in mind that the petitioners
never obtained a professional qualification as engineers although they were
paid the professional allowance along with the engineers before the revision.
Hence, it has to be stated with regret that the petitioners cannot be placed in
the category of equals with the engineers in view of the above mentioned Indian
judgment.

It also has to be noted that if relief is sought under Article 12(1), the petitioner
must come before this Court within one month of the infringement.



But as pointed out by the respondents, they had come to Court well over one
month. This delay, which is substantial, makes this application time barred.

Therefore, on considering the material stated above by the petitioners, it is
clear with certainty that the petitioners’ employment did not fall within the
category specified in P18. The petitioners had been duly informed, by way of P8
and P15, that the studies they were pursuing was not relevant for the
classification they were trying to obtain when the state policy has been revised
by P18.

Upon considering the material submitted by the petitioners, it appears to this
Court that they were trying to pursue a rainbow in the sky, which was
definitely out of their reach, when they had been well warned and educated.

Therefore, I am of the opinion that the material submitted by the petitioners do
not establish any infringement of a right under Article 12(1) of the
Constitution, with the requisite degree of certainty.

As such, the instant application is dismissed without costs.
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P. Padman Surasena, J.
I agree.
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Sampath K. B. Wijeratne, J.

I agree.

JUDGE OF THE SUPREME COURT



