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IN THE SUPREME COURT OF THE DEMOCRATIC SOCIALIST REPUBLIC OF

SC/CHC /19/2007
HC (Western Province) Civil
Case No. 100/98 (1)

SRI LANKA

In the matter of an Appeal in terms of section 5 of the
High Court of the Provinces (Special Provisions) Act No.
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of the Republic of Sri Lanka
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place of business at No. 343, Galle Road, Colombo 06.
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1. Samarathilaka Wijesingha Ekanayaka
Indra Iranganie Wijesingha Ekanayaka
3. Sujeewa Wijesingha Ekanayaka
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firm of “Sahana Printers” at Dummaladeniya,
Wennappuwa.

Defendants

And

Commercial Bank of Ceylon Limited alias

Seemasahitha Lanka Vanija Bankuwa of No. 21, Bristol
Street, Colombo 01 and having branch office and/or
place of business at No. 343, Galle Road, Colombo 06.
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(Now deceased)
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3. Sujeewa Wijesingha Ekanayaka
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firm of “Sahana Printers” at Dummaladeniya,
Wennappuwa.

3" Defendant-Respondent
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Vijith K. Malalgoda PCJ

The Plaintiff-Appellant (here in after referred to as “the Appellant Bank”) has instituted an action
before the Commercial High Court of the Western Province against the 1t to 3™ Respondents-

Respondents (here in after referred to as the 15t to 3" Respondents) for the recovery of

a) asum of Rs. 1,545,986/35 a further sum of Rs. 475,231/96 by way of unpaid interest and a
sum of Rs. 9,504/63 by way of Turn Over Tax on such interest and a sum of Rs. 21,385/43
by way of Defence Levy on such interest from 01. 08. 1995 to 12.02.1997 aggregating to
sum of Rs 2,052,108/37 and further interest on the said sum of Rs. 1,545,986/35 at 20%
per annum from 13.02.1997 until full and final settlement and Turn Over Tax on such
interest at 2% and Defence Levy on such interest at 4.5% and

b) asum of Rs. 1,800,000/- with legal interest from the date of the Plaint and thereafter with

further legal interest on the decreed amount till payment in full
granted to the Respondents by the Appellant Bank as a loan facility.

During the trial before the Commercial High Court three admissions and 35 issues were raised by

the parties.

The Plaintiff summoned one Keerthi Ediriweera an executive from the Plaintiff bank and closed
the case marking P-1 to P-9. On behalf of the Defendants, the 1%t Defendant S.W. Ekanayake
testified before the High Court and summoned one Senarathne, Inspector of Police as the witness

for the defence and closed the case marking V-1 to V-19.

At the conclusion of the said trial, the Commercial High Court of the Western Province by its
judgment dated 07" February 2007 dismissed the said action. Being aggrieved by the said

judgment, the Appellant Bank has filed the instant appeal before this court.

As revealed before this court, the 1%-3" Respondents, who were carrying on a business under the
name and style of “Sahana Printers”, was a regular customer of the Appellant Bank in its branch at
No. 343, Galle Road, Colombo. 06 and had maintained a current account bearing No. 6049 which

was later changed to No. 6017320 with the said branch of the Appellant Bank.



As admitted by both parties, the Appellant Bank had granted an overdraft facility to the said
account and according to the Appellant Bank, by 17" March 1994 the aforementioned current

account was overdrawn in a sum of Rs. 3,472,592/50.

The Appellant Bank had taken up the position before the Commercial High Court that the Bank has
granted a loan in a sum of Rs. 3,500,000/- that was duly credited to the aforesaid current account
of the Respondents in order to settle the said overdrawn facility. It was further submitted that the
Appellant Bank had rescheduled the said loan into two parts; such as an interest free loan of Rs.
1,800,000/- and an interest bearing loan of Rs. 1,700,000/-. Both the said loans were utilized to
recover the overdrawn balance in the current account of the Respondents. But, as stated by the

Appellant Bank, the Respondents have failed and neglected to repay the due amounts.

At this point, it is pertinent to observe that according to the evidence of witness Ediriweera, the
overdraft facility that has been granted to the Respondents was based on an oral request made by
them. The witness of the Appellant Bank whilst giving evidence before the Commercial High Court
stated that the Respondents had been granted overdraft facilities in the absence of any funds in

the said account to honour the cheques drawn by them.

The 1%t Respondent, in his evidence, has admitted that the Appellant Bank has granted an
overdraft facility to the Respondents. This has been accepted by both parties but it was the
position taken by the 1% Respondent whilst giving evidence before the trial court that, they have
settled such amount. However, the settlement of the overdraft balance is not the question before
us. The foremost question is whether the bank has granted another loan to recover the overdrawn

balance.

During the trial, it was submitted on behalf of the Appellant Bank that there were some
discussions regarding a settlement of the overdrawn balance of Rs. 3,472,592.92/- and then the
bank has granted the said loan valued Rs. 3,500,000/- to the Respondents. Even though the Bank
has taken up the position that it is the established usual banking procedure when an overdrawn
balance in a current account remains outstanding such overdrawn balance could be recovered by
granting a loan to such customer, the Appellant Bank had failed to establish the granting of a loan,
with documentary proof. It means that there is no request letter of the Respondents, no valid
certificate regarding the granting of this loan and no signed documents. Without providing any

such signed documents, it is doubtful as to how the Appellant Bank, being a responsible



institution, had granted a loan to their customers. Although, it was stated that the loan facility was
granted based on the oral request of the Respondents, the Bank had failed to bring acceptable

evidence to prove their case.

In the case of the Hatton National Bank Limited v Helenluc Garments Ltd and Others (1999) 2 SLR
365, Wijetunga J has stated that ‘Overdrafts are loans by the banker to the customer......." In such a

situation, a question arises as to whether a fresh loan could be granted to settle the given loan.

On the perusal of the Judgment of the High Court, | observe that the learned Judge has correctly
identified that there was no evidence to substantiate the said loan. Further, the learned Judge had
observed that the procedure followed by the Appellant Bank to recover the overdraft balance was

an unusual as well as surprising process.

Moreover, it is important to focus that the bank has granted a high amount of a loan for the
Respondent to settle their overdrawn balance. But, there is no guarantee bond, mortgaged bond,
valid loan agreement, and the bank has failed to take sureties privileges such as beneficium ordinis

sue excussionis and beneficum divisionis.

The importance of such requisites were discussed in several cases before Appellate Courts. In the
case of Brunswick Exports Ltd vs. HNB Ltd (1999) 1 SLR 219 it is stated that “ the Mortgage had
been executed to secure the repayment of a commercial loan given by a commercial bank to a
company for the purpose of its business.” Further, in the Hemas Marketing (pvt) Ltd Vs.
Chandrasiri and Others (1994) 2 SLR 181, the Court of Appeal observed that “a guarantee is an
accessory contract by which the promisor undertakes to be answerable to the promisee for the
debt, default or miscarriage of another person whose primary liability to the promise must exist or
be contemplated......” Therefore, as a reputed Commercial Bank, the Appellant Bank should have a

greater responsibility more than this when they are granting loan facilities to their customers.

On the other hand, the Counsel for Respondents has submitted that the Respondents have never
asked for such a loan valued 3.5 Million or otherwise. Further, the counsel submitted that the
Respondents have settled the said overdraft of Rs. 3,472.92/=. Furthermore, the Respondents’
position is, during this time, one Lalith Peiris, who was the Manager of the Appellant Bank, had

fraudulently prepared documents and misappropriated monies belonging both, to customers of
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the Bank as well as the Appellant Bank. The learned High Court Judge has correctly analyzed the

above position based on V-19 a document produced by the defence as follows;
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In the case of the Sri Lanka Ports Authority and Another vs. Jugolinija —Boal East (1981) 1 SLR 18,
Samrakoon CJ held that “If no objection is taken, when at the close of a case, documents are read
in evidence, they are evidence for all purposes of the law. This is the cursus curiae of the original
civil courts”. Therefore, the ‘V-19’ can be accepted as evidence to this fraud done by the Appellant

Bank official.

| am further mindful of the decision in Alwis vs. Piyasena Fernando (1993) 1 SLR 119 where G.S.P.
de. Silva CJ had observed that, “the findings of primary facts by a Trial Judge who hears and sees

the witnesses are not to be lightly disturbed on appeal.”

This court is also of the view that the Appellant Bank by having preferred this appeal cannot seek
benefits as there was a fraud done by the bank official Lalith Peiris and in the said circumstances

the Appellant Bank has failed to establish the issues before the High Court.

Hence, | affirm the judgment of the High Court of Western Province Civil (holden in Colombo) and

dismiss the instant appeal.

Appeal Dismissed with cost.

Judge of the Supreme Court
Justice L.T.B. Dehideniya
| agree,
Judge of the Supreme Court
Justice S. Thurairaja PC
| agree,

Judge of the Supreme Court



