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SALEEM MARSOOF, P.C., J,

The main issue in this appeal is whether the Plaintiff-Appellant Bank (hereinafter referred to as “the
Appellant ”) should have been allowed to call an unlisted witness to prove the service to the 2" Defendant-
Respondent (hereinafter referred to as “the Respondent”) of a letter demand for the purpose of establishing
the liability of the said Respondent under a Guarantee Bond put in suit. This Court has granted leave to
appeal in this case against the order of the learned Judge of the Commercial High Court dated g™ July 2011,
on the questions set out in paragraph 20 of the petition of appeal dated 26" July 2011 which sets out the
following substantial questions of law for determination by this Court :-

(a) Did the learned Judge of the Commercial High Court err in interpreting the provisions of Section 175
(1) of the Civil Procedure Code, in disallowing the Appellant’s application to call the witness from the
Central Mail Exchange?

(b) In any event, did the learned Judge of the Commercial High Court misdirected himself in law in
failing to appreciate that the said officer from the Central Mail Exchange has been listed as a witness
in the Additional List of Witnesses and Documents dated 30.06.2009 to :- “©ZHmODs O O™
R OFHOOD BB OED gE)E BOSCD oisid OFD) RODMSBG ) geE e 9O
HOPD 0 6 9Eles WO oe tP0?”

(c) Do the matters set out in paragraphs 18 to 23 of the Written Submissions of the Appellant marked
X9 above constitute special circumstances in terms of the first proviso to Section 175(1) of the Civil
Procedure Code?

Before considering the above questions, it will be useful to outline the facts material to the determination of
this appeal.

The Material Facts

On or about 27™ September 2002, the Appellant Bank instituted action in the Commercial High Court,
seeking inter alia, judgement and decree against the 1%, 2" and 3" Defendant-Respondents in a sum of US $
440,350 together with interest allegedly due in terms of a Guarantee Bond executed by the said Defendant-
Respondents in their capacity as Directors of the Rican Lanka (Pvt) Limited as security for the three loan
facilities granted by the Appellant Bank to the said company.

By clause 2 of the said Guarantee Bond, the Respondents had agreed as follows:-

“IN CONSIDERATION of the Bank at my / our request agreeing not to require immediate payment of
such of the moneys herein mentioned as may be now due and / or in consideration of any moneys
herein mentioned which the Bank may hereafter advance or pay or which may hereafter become due,
| / we the undersigned.

(a)  Minal Chandra Jayasinghe
of 49/15, Fife Road, Colombo 5.

(b)  Suresh Harkishim Mirachandani
of 7, Sulaiman Terrace, Colombo 5.



(c)  Amith Mahinder Mirchandani
of 7, Sulaiman Terrace, Colombo 5.

hereby agree to pay to the Bank, the moneys herein mentioned ten days after demand (PROVIDED
ALWAYS that the total liability including all interest from the date of demand, and such further sums
by way of Banker’s charges, Legal costs and expenses in accordance with Bank’s usual course of
business shall not exceed the sum of US dollars Seven Hundred and Fifty Thousand (USD 750,000)
only.)”

Party (b) to the aforesaid Guarantee Bond was Suresh Harkishim Mirachandani, who was the 2" Defendant-
Respondent to this appeal. It is obvious that in order to succeed in the action against the said Respondent,
the Appellant had to establish that the amount claimed by the Appellant was demanded from the said
Respondent, since in terms of the Guarantee Bond the cause of action would arise only “ten days after
demand”.

It is relevant to note that the since the 1% and 3™ Defendant-Respondents had failed to file answer on the
due date, the action was fixed for ex-parte trial against these Respondents, and the only contesting party at
the trial inter-partes was the 2™ Defendant-Respondent, who filed his answer on 28" May 2003. It is
significant to note that in paragraph 9 of the plaint filed by the Appellant dated 27" September 2002, it was
specifically averred that the sum of US $ 440,350 together with interest allegedly due in terms of a
Guarantee Bond was demanded from the 1%, 2™ and 3™ Defendants by letters demand dated 15" July 2002,
which averment was denied in paragraph 4 of the Answer of the Respondent dated 28" May 2003 by a
general denial of paragraphs 4, 5, 7, 8, 9, 10, 11 and 12 of the plaint. However, in paragraphs 3 and 12(ii) of
the said answer the Respondent has specifically averred that no cause of action has arisen or disclosed in
the plaint for the Appellant to sue the Respondent.

The Trial before the Commercial High Court

It appears from the journal entries of the Commercial High Court marked X12 that the case was initially fixed
for trial inter-partes against the Respondent on 29" May 2003, on which day two dates were fixed, viz 6"
August 2003 for tendering of issues and 26™ August 2003 for trial. Due to various reasons that are not very
material to this appeal, the trial from which this appeal arises commenced only on 20" February 2009. Prior
to this date the Appellant had filed two lists of witnesses and documents, and the first of these was filed on
3" July 2003 prior to the original trial date of 26" August 2003. In the said list of witnesses and documents,
the letter demand dated 15™ July 2002 alleged to have been sent by the Appellant to the Respondent was
listed as document No. 4, and the postal article receipt relating to the alleged posting of the said letter
demand to the Respondent was listed as document No. 5. The said list of witnesses and documents also
contained a notice in terms of Section 66 of the Evidence Ordinance addressed to the Respondent requiring
him to produce the original of the said letter demand at the trial failing which, it was also intimated that
secondary evidence would be led to prove the same. After the said first trial date of 26™ August 2003, an
additional list of documents dated 28" July 2004 and an additional list of witnesses and documents dated
30™ June 2009 were filed by the Appellant, and the latter list of witnesses and documents included as
witness No. 3, the Officer in charge of the Central Mail Exchange or his representative, to produce the
postal article receipt relating to the letters demand allegedly sent to the Defendants-Respondents in the
case including the Respondent. When the trial commenced on 20" February 2009, the learned Judge of the
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Commercial High Court noting that while the case was for trial inter-partes against the Respondent, it was
also fixed for trial ex-parte against the 1% and 3" Defendant-Respondents, who had defaulted in
appearance, indicated that ex-parte judgment against the said Respondents will be pronounced
simultaneously with judgment in the inter-partes trial.

The Appellant’s main witness, Mohamed Thambi Fazal Mohamed, who had affirmed to the affidavit dated
12" February 2009, was called to give evidence on 20" February 2009, and the Court allowed the adoption
of the contents of the said affidavit as the examination-in-chief of the said witness, subject to him being
subjected to cross-examination by the learned Counsel for the Respondent. It is noteworthy that the learned
Judge specifically recorded the fact that learned Counsel for the Respondent had objected to the reception
in evidence of the documents the said witness had tendered with the his aforesaid affidavit marked &t.5-&
to &t.5-gt, being respectively the postal article receipts bearing Nos. 1290, 1291 and 1292 relating to the
letter-demand dated 15" July 2002 marked &6 allegedly despatched to the 1°' Defendant-Respondent
Minal Chandra Jayasinghe, the Respondent Suresh Harkishim Mirachandani and the 3™ Defendant-
Respondent Amith Mahinder Mirchandani, and the learned Judge of the Commercial High Court ordered
that they be accepted subject to proof. It is significant that witness Fazal Mohomed clarified in the course of
his testimony that the original of the postal article receipt bearing No. 1291, relating to the letter-demand
dated 15™ July 2002 marked &6 alleged to have been despatched to the Respondent by registered post,
had got misplaced and could not be traced in the relevant file. During the cross-examination and re-
examination of the witness Mohamed Thambi Fazal Mohamed, he was questioned at length about the
despatch of the letters-demand, and he clarified that letters-demand in question had been despatched by
an officer by the name of Visaka Kumari Gunapala, who is still in service in the Appellant Bank.

After the conclusion of the testimony of the said witness on 23™ February 2010, the next witness to be
called to the witness box was E.M. Gamini Karunaratne, who was at the relevant time a Senior Manager in
the International Division of the Appellant Bank, and was listed by name and designation as witness No. 2 in
the additional list of witnesses and documents dated 30™ June 2009. He testified mainly in regard to the
liability of the principal debtor, Rican Lanka (Pvt) Limited. Thereafter, witness Visaka Kumari Gunapala,
Attorney at law and the Legal Officer for the Western Zone 11 of the Peoples Bank, who was listed as
witness No. 1 in the additional list dated 30™ June 2009 was called to give evidence, and she testified that
she prepared and despatched the letter demand dated 15" July 2002 marked as &6, under her hand to the
Respondent under registered cover, and stated as follows in her examination in chief:

“©. 6® go® 02 05 DFHWOD ©r.6 cOHM OSHODBEE YC Boom D) H® GOr GLOSNWO
oot D0 Dosle grdsE?

€. ®D. ©iDD). NO® PR ®) O EIYE et.

©. & wided ©1.6- e ERF DO Hed® BW) S0 HIGIE M RNODMSED GRNO BW) SED
2OEKE?

c. ®9B.

O PXdn MRS ®Or GRDOMED HOO MDOCD ©.6-¢ DH® g 1291 Bw) ©SED onstd
2ER OMSBeE JE Boenm S ©0D Hedes?
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c. ®2.

©. PurPwes Powed ®idrd 02 05 DBt D&s ©t.6 oM OSHODBEE gy odivess
DO CBLE PHBR® DM W DEIE,?

C. DN
Gogens -

8. ©1.6-8 OB HeR® CBHE MIIED £H» COD®E?
€. Ocondd. O® 1o AEPMOCE HeHS ¢Ox CBEN®.”

The witness was cross-examined at length in regard to the despatch of the aforesaid letter-demand, and she
was firm in her testimony that she was quite certain that the said letter-demand was in fact posted under
registered cover to the Respondent and it did not get returned in post. She also stated that the original of
the postal article receipt had got misplaced from the relevant file, after the affidavit necessary for the ex-
parte inquiry against the 1°* and 3™ Defendants had been prepared. She answered questions in cross-
examination as follows:-

“@. 02 D» BDTBDOr 05EDs ity DO &0 BRSO, PP ©1.6-§ O NG MR
RNOMSRW PGS DH®) OFHWOr O» 60 BBW widD) DWW CWE DS O3 DK &
OCeed B &C0 e OBS D BeWO oMt HHE)?

€. 0° & pHiveds O SO0HO).

g & 9eE® ewisem DOND), &§ MHWMOKD ©OD) M 66 DeBBerRE AN GCAE D),
Poudnes asnwed HAWE PR eCR D0 eMmMID Do HBE N0 sndid e,
6® eCRIMEE B S o Hosdes) 6® HHeD IO D) EMIAD 6CAIMHE rOD)
DO® SeHO® MO DO DOS oms EBBHD HK) P ewise DOHD)?

c. o0 & gdveds DOND). BO 00 Hr SOSex, 60 BuEm 6CAH OO o RH® HYLM
8 eodw. 6® 02 05 DFHWOW OeOHD SPMB DMINKD HrE® fesl. S0 &n CIBw
Dwred 950 eCRI 6wy Hoeds GINOW® DB B0 fesh. 02 05 DIBWOre
OFHODD BB® &) eI DNIC M NDMSBeE B Boow. OO CCAIM eeH OV OY
05 ) 8 WD DD =0 HHG ). 98 GHINOWED DHOE cPe®® SO ®® 6OR)
Hepsies). BuE cCRM S OB Dmwed EOO® Lmnn 6P® 6wy HOE®S GHHOD.

At the conclusion of the evidence of this witness, the case was adjourned for further trial on 13" December
2010. On that date, witness No. 3 in the Additional list of witnesses and documents dated 30" June 2009,
namely the Officer in Charge of the Central Mail Exchange or his representative was called to give evidence
by the Appellant with the view of producing the postal article receipts and other relevant books relating to
the issue of letters-demand on the three Defendants Respondents. Upon objection being taken by learned
Counsel for the Respondent, learned Counsel were granted time to file written submissions on the question
whether the Court should exercise its discretion in favour of the Appellant and allow the witness to be called
or should uphold the objection taken up by learned Counsel for the Respondent. After the learned Counsel



for the Appellant and the Respondent filed their written submissions, the learned Judge of the Commercial
High Court made his impugned order dated 8" July 2011.

The Order of the Commercial High Court

By the impugned order of the learned Judge of the Commercial High Court dated 8" July 2011, the
application of the Appellant Bank to call the Officer in Charge of the Central Mail Exchange or his
representative to give evidence in the case and produce the relevant documents relating to the dispatch
issue of the letters-demand in question was disallowed. In the course of his order, the learned Judge
considered Sections 121(2) and 175 of the Civil Procedure Code No. 2 of 1889, as subsequently amended,
and stated that he cannot agree with the submission of the learned Counsel for the Appellant that the
words “fifteen days before the date fixed for the trial of an action” as used in Section 121(2) should be
interpreted to mean fifteen days before any date to which the trial has been adjourned. The learned Judge
of the Commercial High Court observed at pages 4 to 5 of his impugned order that:-

“c® g9 121(2) DBl DM®wD Em» 15 D0 6dnd e EIBESND 6@y DE PNO DD
o8 OMrn DC VD VD THEDO E» 15 O eONd e ald SHowwaw DEEWW O
210G GSHNOMD SHOR 6@ Er ®IH®.

At pages 6 to 7 of the impugned order, the learned Judge expressed the view that it was the duty of the
Plaintiff and his lawyers in any case to ensure that all witnesses and documents are properly listed as
contemplated by Section 121(2) of the Civil Procedure Code. He further observed that in the circumstances
of the case it is necessary to consider whether the Court can exercise the discretion vested in it by the first
proviso to Section 175 of the Civil Procedure Code to permit the testimony of the witness from the Central
Mail Exchange, and correctly observed that for this purpose the Appellant has to satisfy Court that there
were exceptional circumstances to permit such a course of action. The learned Judge reasoned as follows at
pages 6 and 7 of the impugned order:-

“§ oo 00 OEBMO 98 Tr orper HO3 28 D ocgmed 175(1) gxndt 81 de axd
Dese OESOD DOF 608 i du CBHL 97 HO® oesm gdvrs Dedw. 1997(1) SLR 176 &
oeHs iy exion 00 DERD BCO) 98 HOMEG P 00 Dedie GOSIHDD WOIH)
cesld) B0° Ol @R HBBMOr 6REmHDRD gEE) H0®» ©SBWOLReE DWHD 0. e® O &Raa
OETO eelmO® 2003(1) SLR 373, 1999(1) SLR 76 &f Bt a0 68 0B. & g ¥ SISO
98 €0 50 00 mEBMOr Medd oecm Dede GOSIINMD 6Ey D D AR LS ePe®m®
080 gBE &80» ©dudn 63D B0 ENHE. RS @SHDLSEE eMEECHER SHBR D
B80deD &89C o8 e c@med 175(1) DSt wdes &8 aHPHw ®BDm HO® Qem .
c0® 5RO PHNESE 5 2 PO OFHODD O @ VOO 08 9 O» eLeelE B &M,
Ouited cmoed 4 O» e8celdt «PMPed 9 O eden pieds WO Gim. GIENoOnE Y
ANED 99 S5O0 gdE &8O ABOS €0 EREH MO GiB HEDHO® g0 N5 SHOPD ©®
EHR0 D 6D RS Sy HoOPS gdws By &iw.”

The learned Judge concluded that in all the circumstances of the case, the Appellant has failed to satisfy
Court that there were exceptional circumstances to justify the exercise of the discretion of the Court in
favour of the Appellant. In particular, the learned Judge observed as follows at pages 11 and 12 of his order:-



“CEe®0 EHn O DFes, oP@deC B v BR 22, 23 e8cHE &POD MOM®D dDer®
eENdE 6RE MIEHN NE OSHB. 08 DS ge)Ee W ©ED ooid DR OB
Buwd o S.S. Corner Sub — Post Office o onerd o &) B 50 0z oeld
20T @ WMSDREHS 0SS Medd &d Dm OLDDS HD cmby) VORD. R oHyd
DeEe 65NDE 6EM HOED WS HOBVIOT oneid MSEIEEE oEBor edRD 98 €O S.S.
Corner Sub — Post Office 3 o158 EIGENEDS EIGESn ®o DO HAG uw. O © 20 dw O
ciP® S gEY POWS ce) Doy DeEe GOSN OIS & MBHRD HYM. YW S.S.
Corner Sub — Post Office ©®®) 58 2ED SHOCE e EIGENED Eddy o DO HNm. OO ©B)
eildn ®» DO griew DOEH mwemOr GBS v DO IBENCOSRG. & 50 O® DO
Dede gdad)n®m DO HIOK0 ® &0 IEHID cmmiw. g5 gm0 &5 DD evrmed 23
O edeensd cOses S.S. Corner Sub — Post Office ¢i& ©@izion ond D ooNd HORVD 6O
OSBmOr MedD gOOs O O, gHeldn e CIBESNEDs D) gIew mietd MR
DOMSED &) ge)E 6 o gLlos HOPD wiedm RDe, Hoeme WOL.

e® goP gmo £y ©iPMNCeE PO DO® Dese GOEIR®D WOF GO ®) HO OBV
o On emem. & guad oEendr medPD 9b TR gdHuess 0OS.”

Submissions of Counsel on appeal

At the hearing of this appeal, the submissions of learned Counsel were confined to the question whether the
Commercial High Court had erred in exercising the discretion vested in it under Section 175 of the Civil
Procedure Code against the Appellant, but in this context they also adverted to Section 121(2) of the Code
which is expressly referred to in Section 175.

Learned President’s Counsel for the Appellant has contended that the learned Judge of the Commercial High
Court had erred in rejecting his submission that in terms of Section 121(2) of the Civil Procedure Code,
additional lists of witnesses or documents may be filed fifteen days before any subsequent date of trial, and
that any witness listed in such a list may be called to give evidence. He further submitted that the learned
Judge of the Commercial High Court had misdirected himself in the interpretation of Section 175 of the
Code, and had also failed to appreciate the fact that the Appellant had been compelled to call the Officer in
Charge of the Central Mail Exchange, who had been listed as a witness in the Additional List of Witnesses
and Documents filed by the Appellant dated 30" June 2009, only when the Appellant had come to know that
the “SS Corner Sub-Post Office” from which the letter-demand dated 15" July 2002 marked &6 was
allegedly sent to the Respondent by registered post, had been closed down. He emphasised that the said
witness was called to testify only on 13" December 2010, more than a year and six months after the listing
of the witness. He further submitted that in those circumstances, it cannot be contended that the
Respondent was taken by surprise. In support of his submission that the learned Judge of the Commercial
High Court had misdirected himself in the interpretation of the first proviso to Section 175 of the Civil
Procedure Code, leaned President’s Counsel for the Appellant invited attention of the Court to the decision
of this Court in Girantha v Maria 50 NLR 5199 (SC). He also submitted that the learned Judge of the High
Court erred applying the ratio decidendi of the decision in Silva v Silva (2006) 2 SLR 80 (CA) to the
circumstances of this case. He argued that the objection of the Respondent was purely technical, and
submitted relying on the decisions in Casie Chetty v Senanayake (1999) 3 SLR 11 (CA) and Colgan and Others



v Udeshi and Other (1996) 2 SLR 220 (SC) that upholding the said objection will not further the interests of
justice.

It was the contention of the learned President’s Counsel for the Appellant that the matters set out in
paragraphs 18 to 23 of the Written Submissions of the Appellant filed in the Commercial High Court dated
13" January 2011 and marked as “X9”, constitute special circumstances in terms of the first proviso to
Section 175(1) of the Civil Procedure Code. In the aforesaid paragraphs It was submitted on behalf of the
Appellant that at the time of posting the Letters-demand to the 1%, 2™ and 3™ Defendant-Respondents, the
registered postal article receipt Nos. 1290, 1291 and 1292 were issued by the S.S Corner Sub-Post Office;
that the registered postal article receipt Nos. 1290 and 1292 had been tendered to court with the affidavit
filed by the Appellant at the ex-parte trial against the 1% and 3™ Defendant-Respondents; that the relevant
postal article receipt bearing No. 1291 marked &t6-(¢) and received in evidence subject to proof related to
the issue of the letter-demand to the Respondent; that witness Visaka Kumari Gunapala has in her evidence
testified that the letters-demand were sent to the 1%, 2" and 3" Defendant-Respondents at the same time
and the said registered postal article receipts were issued at the same time by S.S. Corner Sub-Post Office,
which upon inquiry the Appellant has become aware, has been since closed down and it is not possible to
call a witness from the said sub-Post Office in order to produce the second copy (pink copy) of the said
registered postal article receipt; and in those circumstances, the Appellant had no option but to call the said
witness from the Central Mail Exchange in order to prove the non-existence of the said sub Post Office, and
to produce any records, books and counterfoils that may exist in regard to the said registered postal article
receipt bearing No. 1291. The learned President’s Counsel for the Appellant has stressed that the learned
Judge of the Commercial High Court had erred in concluding that the special circumstances set out in
paragraphs 18 to 23 of the Written Submissions of the Appellant did not constitute exceptional
circumstances to justify the exercise in favour of the Appellant the discretion alleged to be vested in Court
by the first proviso to Section 175 of the Civil Procedure Code. He submitted that the calling of the witness
from the Central Mail Exchange was necessary to ascertain the truth in regard to the despatch of the letter-
demand which was vital to prove that a cause of action has arisen to sue the Respondent on the Guarnatee
Bond. He submitted that the appeal should be allowed in the interests of justice to enable the trial to go on
for the truth to be ascertained.

Learned President’s Counsel for the Respondent submitted that the lists referred to in Section 121(2) should
have been filed before fifteen days before the first date of trial, and that any witness listed in any additional
list filed thereafter may be called to give evidence only with the leave upon being satisfied that special
circumstances exist which render such a course advisable in the interests of justice. He invited the attention
of Court to the language of Section 121(2) and the first proviso to Section 175 of the Civil Procedure Code
and referred to the decision in Asilin Nona and Another v Wilbert Silva 1997(1) SLR 176 (SC) in which this
Court had observed that Section 175(1) of the Code imposes a bar against calling of witnesses who are not
listed in terms of section 121. He submitted that the granting of permission for calling unlisted witnesses is a
matter eminently within the discretion of the trial judge, and cited the decisions of the Court of Appeal in
JA. Chandramali v M.M. Rivaldeen and Another reported in [2010] BLR 205 (CA) and Kandiah v
Wiswanathan and Another, 1991(1) Sri L.R.269 (CA) for the proposition that an exception can be made only
if “special circumstances appear to it to render such a cause advisable in the interest of justice”, the burden
of satisfying Court as to the existence of special circumstances is on the party seeking to call such witness.
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It was the contention of the learned President’s Counsel for the Respondent that in the circumstances of this
case, the Appellant had failed to discharge the burden placed on it by law to establish that exceptional
circumstances exist to justify the granting of leave to call a witness from the Central Mail Exchange. He
emphasised that the averment in the plaint that the sum of US $ 440,350 together with interest allegedly
due in terms of a Guarantee Bond was demanded from the from the Respondent by the letter demand
dated 15" July 2002 was denied in the paragraph 4 of the Answer of the Respondent, who had specifically
taken up the position in the answer that no cause of action has arisen or disclosed in the plaint for the
Appellant to sue the Respondent. He pointed out that the Respondent had not objected to witnesses Gamini
Karunaratne and V.K. Gunapala testifying in the case in view of the fact that even though these names were
included for the first time in the Additional List of Witnesses and Documents field on 30" June 2009, they
could have been called in terms of the original List of Witnesses and Documents filed by the Appellant as
they had been listed by their designations, and stressed that none of the two lists of witnesses filed prior to
30™ June 2009 included any officer from the “SS Corner Sub-Post Office”, and therefore there was no
justification for calling a witness from the Central Mail Exchange on the basis that the sub-post office in
guestion had been closed down. Referring to the decision of the Court of Appeal in Wijesekara v Wijesekara
2005(1) SLR 58 (CA), he submitted that it is to the best interest of the administration of justice that a Judge
should not ignore or deviate from the procedural law and decide matters on equity and justice, and in all the
circumstances of this case, the appeal should be dismissed with costs.

The Relevant Statutory Provisions and their interpretation

As already noted, the three substantive questions on which this Court has granted leave to appeal in this
case, focus on Section 175 of the Civil Procedure Code No. 2 of 1889, as amended by Section 29 of the Civil
Procedure Code (Amendment) Law No. 20 of 1977, appearing on Chapter XIX of the Code headed “Of the
Trial”, which provides as follows:-

“(1) No witness shall be called on behalf of any party unless such witness shall have been included in
the list of witnesses previously filed in court by such party as provided by section 121:

Provided, however, that the court may in its discretion, if special circumstances appear to it to
render such a course advisable in the interests of justice, permit a witness to be examined,
although such witness may not have been included in such list aforesaid

Provided also that any party to an action may be called as a witness without his name having been
included in any such list.

(2) A document which is required to be included in the list of documents filed in court by a party as
provided by section 121 and which is not so included shall not, without the leave of the court, be
received in evidence at the trial of the action:



Provided that nothing in this section shall apply to documents produced for cross-examination of
the witnesses of the opposite party or handed over to a witness merely to refresh his memory.”
(Emphasis added)

The gist of the matter in issue is whether the learned Judge of the Commercial High Court properly exercised
the discretion vested in him by the first proviso to Section 175 of the Civil Procedure Code in refusing to
allow the witness from the Central Mail Exchange to testify at the trial.

Learned President’s Counsel for the Appellant and the Respondent have, at the hearing of this appeal,
invited our attention to Section 121 of the Civil Procedure Code, particularly since that section is expressly
mentioned in Section 175 of the Code in its reference to “the list of witnesses previously filed in court by
such party as provided by section 121”. Section 121 appears in Chapter XVII of the Civil Procedure Code
entitled “Witnesses and Documents”, and Section 121(1) of the Code, enacts that the parties may, after the
summons has been delivered for service on the defendant, obtain from Court “before the day fixed for the
hearing” summonses to persons whose attendance is required either to give evidence or to produce
documents. Section 121(2) of the Code as amended by Section 29 of the Civil Procedure Code (Amendment)
Law No. 20 of 1977, goes on to provide that-

“(2) Every party to an action shall, not less than fifteen days before the date fixed for the trial of an
action, tile or cause to be filed in court after notice to the opposite party-

(a) a list of witnesses to be called by such party at the trial, and

|II

(b) a list of the documents relied upon by such party and to be produced at the tria

It was contended by the learned Counsel for the Respondent that that the lists referred to in Section 121(2)
should have been filed before fifteen days before the first date of trial, and that any witness listed in any
additional list filed thereafter may be called to give evidence or any document listed in any additional list
can be produced in evidence only with the leave of court upon being satisfied that special circumstances
exist which render such a course advisable in the interests of justice. Learned Counsel for the Appellant
argued the contrary and submitted that additional lists of witnesses or documents may be filed fifteen days
before any subsequent date of trial.

It is noteworthy that both Section 121 and Section 175 of the Civil Procedure Code underwent substantive
amendment in 1977, and while Section 121(2) which was quoted above is what now stands as the current
law, prior to the Civil Procedure Code (Amendment) Law No. 20 of 1977 this provision was differently
worded, and provided that “a list of witnesses shall be filed in court by the party applying for such
summonses, after notice to the other side, and within such time before the trial as the Judge shall consider
reasonable, or at any time before the trial with the consent of the other side appearing on the face of such
list.” Similarly, when the Civil Procedure Code was enacted, Section 175 was not divided into two sub-
sections, and Section 175(2) was also introduced into the Code by Section 31 of the Civil Procedure Code
(Amendment) Law of 1977.
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The changes brought about into the Code in 1977 obviously reflect a change of policy of speeding up the
disposal of cases through clearer procedural rules with time limits while further reducing the surprise
element in litigation. It is interesting to note that this policy was carried further when Section 93 of the Code
dealing with amendment of pleadings was amended twice, first by Section 9 of the Civil Procedure Code
(Amendment) Act No. 79 of 1988, which provision was then repealed and replaced by Section 3 of the
Amending Act No. 9 of 1991. The law in this regard as it now stands is found in Section 93 of the Code as
amended by Act 9 of 1991, which for the first time draws a distinction between situations when an
amendment in the pleadings is sought by application made “before the day first fixed for trial of the action”
which is now regulated by Section 93(1) which confers on the court “full power of amending in its discretion,
all pleadings in the action”, and Section 93(2) which confers power on the Court to permit an amendment of
pleadings where the application for the same is made after the “day first fixed for trial” only where the court
is satisfied, for reasons to be recorded, “that grave and irremediable injustice will be caused if such
amendment is not allowed”.

In my view, while it is likely that the words “the day fixed for the hearing” used in the first sub-section of
Section 121 of the Civil Procedure Code was intended to mean the same day as “the date fixed for the
hearing” as used in the second sub-section of that Section, there being no material difference between
“day” and “date” and “hearing” and “trial” in the context of an action, the use in Section 93 of the Civil
Procedure Code of the words “the day first fixed for trial” may be contrasted with the words “the date fixed
for the trial” as used in Section 121(2) of the Code. In my opinion, the difference in language between
Section 93 and 121(2) may be significant in deciding whether the fifteen day limit fixed in Section 121(2) was
intended by the legislature to be confined in its application to the day first fixed for trial of any action or
whether it was intended to be applied also to a further date to which the trial may have been postponed.

However, since the three questions on which leave to appeal has been granted in this case are based on the
first proviso to Section 175 of the Civil Procedure Code, it is not necessary for me to go deep into the
question whether the additional list of documents dated 28™ July 2004 and additional list of witnesses and
documents dated 30™ June 2009 have been field fifteen days before “the date fixed for trial” within the
meaning of Section 121(2) of the Civil Procedure Code. In my view, in determining whether the discretion
vested in the Commercial High Court by the first proviso to Section 175 of the Civil Procedure Code has been
properly exercised, it would be material for this Court to take into consideration the fact that the Appellant
moved to call witness No. 3 the Officer in Charge of the Central Mail Exchange or his representative, listed in
the additional list of witnesses and documents dated 30™ June 2009, only on the adjourned trial date of 13"
December 2010 more than 17 months after the said listing, which | wish to stress at the outset, altogether
takes away the element of surprise, which in my view, is all what Section 175 is about.

Learned President’s Counsel for both parties have invited the attention of this Court to several decisions of
this Court and the Court of Appeal that have sought to interpret Section 175 of the Civil Procedure Code. Of
particular importance are the decisions of this Court in Girantha v Maria 50 NLR 519 (SC) and Asilin Nona
and Another v Wilbert Silva 1997 (1) SLR 176 (SC). If | may refer first to the second of these cases, Asilin
Nona and Another v Wilbert Silva, supra, which was a case involving conflicting claims of prescriptive title to
land, in which the parties had agreed that either party would file a list of witnesses one week before the
date of trial. The learned District Judge had upheld an objection taken on behalf of the plaintiff when the
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defendants sought to call a witness listed in an additional list of witnesses filed by them after the plaintiff
had closed his case. The defendants made an application for leave to appeal against the decision of the
Court of Appeal, which was refused by the Court of Appeal, and the defendants preferred an appeal to this
Court. This Court affirmed the decision of the Court of Appeal and dismissed the appeal. In the course of his
judgement, His Lordship G.P.S de Silva CJ observed at page 178 that:-

“Section 175(1) of the Civil Procedure Code in its enacting part imposes a bar on a party calling
witnesses unless such witnesses were included in the list previously filed as provided by section 121.
The first proviso to section 175(1) confers on the court the discretion to permit a witness not so listed
to be called "if special circumstances appear to it to render such a course advisable in the interests of
justice". The burden was on the defendants to satisfy the court in regard to the existence of such
special circumstances. The finding of the District Judge, however, was that no explanation was given
for the default of the defendants. This finding was not challenged before us. In my opinion, this clearly
is an important circumstance which tells heavily against the defendants.....”(Emphasis added)

In the course of his judgment, His Lordship G.P.S de Silva CJ distinguished the earlier decision of this Court in
Girantha v Maria, supra, cited by learned Counsel for the defendants on the basis that that was a case in
which there were special circumstances which required the court to permit the defendants to call a police
inspector who was listed only after the plaintiffs’ case was closed. That too was a case that involved
prescriptive claims of the parties, and the defendants’ proctor moved to call Police Inspector Sivasambo,
whose evidence was vital to clinch the issue of prescriptive possession. The plaintiffs’ proctor objected on
the ground that the Inspector’s name was not in the Defendants’ list of witnesses filed before the original
trial date and had been included in an additional list of witnesses filed by the defendant after the plaintiffs
had closed their case. The District Judge upheld the objection, but on appeal, the Supreme Court reversed
the decision. In the course of his judgment, His Lordship Gratiaen J. observed at page 522 that:-

“The proviso to Section 175 of the Civil Procedure Code authorises the Court to permit a witness to be
called although his name does not appear on the list of witnesses filed before the commencement of
the trial if such a course is “advisable in the interest of justice”. The purpose of the requirement of
Section 175 that each party should know before the trial the names of witnesses whom the other side
intends to call is to prevent surprise. Subject to the element of surprise being avoided it is clearly in the
interest of justice that the Court, in adjudicating on the rights of the parties, should hear the testimony
of every witness who can give material evidence on the matters in dispute. In this case Inspector
Sivasambo is admittedly a person whose evidence, if accepted by the trial Judge, would be of the
greatest importance in deciding the issue of prescription....... The element of surprise does not arise
because the plaintiffs had several months’ notice of the defendant’s decision to call him on the
adjourned date of trial. In these circumstances, it seems to me that the objection raised by the
plaintiffs to Inspector Sivasambo being called as a witness was highly technical and without merit. It
was “in the interests of justice” that this material witness should be examined. The learned District
Judge refused the application because the plaintiffs would be “placed at a disadvantage” if Inspector
Sivasambo’s evidence was allowed to be called. This is no doubt correct in a sense, but the paramount
consideration is the ascertainment of the truth and not the readily understandable desire of a litigant
to be placed at a tactical advantage by reason of some technicality” .(Emphasis added)
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In my view, the decision in Girantha v Maria, supra, is on all fours with the circumstances of the instant case,
where too the proof of dispatch of the letter-demand alleged to have be sent to the Respondent is of vital
importance to the parties, particularly in the context that the Appellant has not specifically denied in his
answer the receipt of the said letter demand, and had also admitted at the trial the contents thereof. It is
noteworthy that the learned Judge of the Commercial High Court has arrived at the conclusion that the
Appellant has failed to discharge the burden placed on it by the first proviso to Section 175 of the Civil
Procedure Code of satisfying court as to the existence of special circumstances to justify the calling of the
Officer in Charge of the Central Mail Exchange mainly on the basis that since the Respondent has denied in
his answer the averment in the plaint that the letter-demand in question was despatched to the
Respondent, a witness from the S.S Corner Sub-Post Office should have been duly listed by the Appellant in
its list of witnesses and documents dated 3™ July 2003, which the Appellant has failed to do. In this context,
the question arises as to whether the Appellant could be blamed for this omission in the state of the
pleadings in the case.

It is significant to note that paragraph 4 of the Answer of the Respondent dated 28" May 2003 by which the
averment in paragraph 9 of the plaint to the effect that by letter-demand dated 15" July 2002, the principal
sum sued for in this action was demanded from the Respondent, was in fact a general denial of paragraphs
4,5,7,8,9, 10, 11 and 12 of the plaint, and there was no specific denial in the answer of the receipt of the
said letter-demand. It is expressly provided in Section 75(d) of the Civil Procedure Code that every answer
should contain a statement admitting or denying the several averments of the plaint, and setting out in
detail plainly and concisely the matters of fact and law, and the circumstances of the case upon which the
defendant means to rely for his defence. Even the averments in paragraphs 3 and 12(ii) of the said answer
by which the Respondent has specifically averred that no cause of action has arisen or was disclosed in the
plaint for the Appellant to sue the Respondent, did not disclose the position later taken up by the
Respondent at the trial that he did not receive the letter-demand in question. In fact, as already noted,
notice had been given by the Appellant to the Respondent through its list of witnesses and documents dated
3" July 2003 requiring him to produce the original of the said letter demand at the trial, failing which, it was
also intimated that secondary evidence would be led to prove the same in terms of Section 66 of the
Evidence Ordinance. In those circumstances, | am of the opinion that while the Respondent cannot claim to
have been taken by surprise by the application of the Appellant to call a witness from the Central Mail
Exchange to prove the despatch of the letter-demand, the Appellant had most likely been taken by surprise
by the Respondent due to the vague nature of his denials in the answer and his failure to expressly disclose
his defence that no cause of action has arisen or is disclosed in the plaint due to the Respondent not
receiving the letter-demand alleged to have been sent to him in paragraph 9 of the plaint.

In my opinion, the Respondent knew very well that the Appellant had to prove the despatch of the letter-
demand and showed his intent to lead secondary evidence through his Section 66 notice referred to above.
A true copy of the letter-demand dated 15 July 2002 marked &6, had been attached to the plaint and the
affidavit of Mohamed Thambi Fazal Mohamed, along with a true copy of the relevant postal article receipt
bearing No. 1291 allegedly issued by the S.S. Corner Sub-Post Office marked &t6-e, and the Legal Officer of
the relevant Branch of the Appellant Bank, Visaka Kumari Gunapala has testified at the trial that she
despatched the three letters-demand addressed to the 1%, 2" and 3™ Defendant-Respondents by Registered
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Post from the S.S. Corner Sub-Post Office, which issued postal article receipts bearing Nos. 1290, 1291 and
1292 respectively, of which the postal article receipt bearing No. 1291 marked et6-¢ related to the letter-
demand sent to the Respondent. She has also testified that postal article receipts bearing Nos. 1290 and
1292 true copies of which were attached to the affidavit filed on behalf of the Bank with respect to the ex-
parte trial against the 1% and 3" Defendant-Respondents were photocopied along with postal article receipt
bearing No. 1291 which had to be attached to the affidavit of Mohamed Thambi Fazal Mohamed filed in
these proceedings, but thereafter the original postal article receipt bearing No. 1291 had got misplaced.
Learned President’s Counsel for the Appellant has explained that it was in these circumstances that it
became necessary to call the witness from the Central Mail Exchange.

It is also relevant to note that the said documents marked &6 and ©t6-& have been received in evidence
subject to proof, and that prior to witness Visaka Kumari Gunapala commencing her testimony on 31°

August 2010, Court had the following submissions of Counsel recorded:-

“c0® 9Qed e € PHNCEE 950 NS WedRD SPRH®. O NQED OIVODBG OB
OBHODB®L O Ee OB0 v D& 1.6 OB &U.6-8 PEoSS MO giXew RSy HOVD WOBO
R0, &5 808, & aad g To» e DedPO gif O eSO BOE.

ewes DM DFB® 0geds 50 BOSes OSHONBH o6 O SHSOHH Sy S0
GOEEMOG 908 WO VS VOB, & guP W ©C0 oneid WD NOMSBG ©DVSDEWSS
s 05 RSy HOPD OX Dedinn COBDICHN G VD 50 BOGB.

O® omd SO0 e wieed.”

The concession made by learned Counsel for the Respondent in the Commercial High Court on 31°*" August
2010 is indeed significant in that the letter-demand and its contents have been admitted by the Respondent
subject to the proof of only the relevant postal article receipt. This makes it necessary in the interests of
justice to call the witness from the Central Mail Exchange in regard to the alleged despatch of the relevant
letter-demand and to prove all relevant records, books and copies of the postal article receipt bearing Nos.
1290, 1291 and 1292.

| am firmly of the opinion that-

(a) the learned Judge of the Commercial High Court erred in interpreting the provisions of Section 175
(1) of the Civil Procedure Code, and disallowing the Appellant’s application to call the witness from
the Central Mail Exchange;

(b) the learned Judge of the Commercial High Court misdirected himself in law in failing to appreciate
that the said officer from the Central Mail Exchange has been listed as a witness in the Additional
List of Witnesses and Documents dated 30.06.2009, and no prejudice would be caused to the
Respondent since the Appellant sought to call him to give evidence more than seventeen months
after the filing of the said list of Witnesses and Documents; and

(c) the matters set out in paragraphs 18 to 23 of the Written Submissions of the Appellant marked X9
constitute special circumstances sufficient to persuade a court to allow the calling of a witness
from the Central Mail Exchange in all the circumstances of this case in terms of the first proviso to
Section 175(1) of the Civil Procedure Code.
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Conclusions

For these reasons, | answer all the substantive questions on which leave to appeal was granted in this case
in the affirmative and in favour of the Appellant.

Accordingly, | allow the appeal and set aside the impugned order of the Commercial High Court dated 8"
July 2011. | also make order directing the Commercial High Court to forthwith fix the case for further hearing
and allow witness No. 3 of the Additional List of Witnesses dated 30" June 2009 to give evidence.

| award the Appellant costs of this Appeal in a sum of Rs. 75,000.00 payable by the 2™ Defendant-
Respondent.

JUDGE OF THE SUPREME COURT

K. SRIPAVAN, J.
| agree.

JUDGE OF THE SUPREME COURT

P. Dep, P.C. J.

| agree.

JUDGE OF THE SUPREME COURT
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